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|n l^t Conit of tfxc^tqntr. 
Ibkland. 

{Before Baron Fitzgerald.) 

ARMSTRONG v. JONES. 

Building Contract — Architect — Negligence in Oranting Certificates. 

The plaintiff had engaged a Mr. Bolton to build a house for the plaiatiff in accordaooe with 
certain plans. Mr. Bolton was to be paid on certificates by the defsudant, the plamtiff's architect, 
to the effect that the house was properly built in accordance with the plans. The defendant certi* 
fied and Mr. Bol*on received payment from the plaintiff. The plaintiff suod, alleging that the 
house was not properly bailt in accordance with the contract, and that the defendant waa guilty of 
negligence in superintendence. 

II. A 



Armsirnng 
Jones. 

ideo. 



«2 COURT OF EXCHEQUER [IRELAND}. 

IMS. FitzgcTAld, B. (sabseqnentlj Lord Fitzgerald), charged the jary that the defendant would be 

responsible if they should find there was want of doe care and caution in giring the certificates, 
and that there was incumbent on the defendant the duty of skilled superintendence, and the plaintiff 
had a verdict. 

This was an action to recover from the defendant, an architect and civil engineer of 
that city, damages for alleged negligence in preparing plans, specifications and work- 
ing drawings for, and in superintending the erection of, a dwelling-house and 
premises for the plaintiff at Temple Uoad, Upper Rathmines. The case was at hearing 
for several days. 

Baron Fitzgerald (the late Lord Fitzgerald), in the oourae of hia 
charge to the jury, said that in substanoe the action was a oomplaint 
that the defendant had been guilty of a breach of duty. The defendant 
was employed by the plaintiff as an architect to pn^pare plans and 
specifications, and to superintend the execution of those plans and speci- 
fications, for the dwelling-house of the plaintiff. It appeared to him 
that when the defendant accepted this employment he came immediately 
under the obligation to exercise, both in the making of the plans and 
spooifications and in the superintendence of the work, reasonable care, 
diligence, attention, and skill ; and if there had been any default on his 
]>art in that superintendence, from which actual damage had arisen to 
the plaintiff, then the defendant was responsible. 

A very serious question arose upon the contract. It appeared that 
for the completion of the whole contract Mr. Bolton was to be paid 
£'i,224 9s. 9d. The mode of payment was to be by instalments, but 
the right to receive any instalment could only be conferred on Mr. 
Bolton by the defendant's certificate, given under his hand, certifying 
that work hod been done to the amount of £250 at least. Then he was 
to be paid seven-eighths of the amount so certified. It was also pro- 
vided by the contract that none of the certificates should be given unless 
the work was done to the satisfaction of the defendafit, and in confor- 
mity with the contract. There was to be a final certificate, however, 
which would be conclusively biniing on both parties— that was on Mr. 
Bolton and the plaintiff. The allegation of the plaintiff was that the 
defendant was responsible for want of due care, attention, and caution 
in the giving of these certificates. That allegation was the subject of 
the other three counts which they had to consider. 

The contention of the defendant was, that he was only to be held 
responsible for an houest and bwid fide performance of his superintend- 
ence, ind( pendent of care and skill. That appeared to him to be a 
question deserving of much consideration; but for the purpose of 
determining between the parties in the shortest and most inexpensive 
mod«', ho should a<«k them to treat it as that the defendant was respon- 
sible for the want of care, skill, and attention in the performance of his 
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duty. If he was wrong in that he would he set right ; hut, in the Armntroog 
meantime, he would ask them so to treat it. ^<^^ 

If they found that there had heen want of reasonable skill, oare, and 
attention in the superintendence of the works, then would arise the 
question of what aotual damage arose to the plaintiff from this default 
of the defendant in his duty of superintendence. 

The measure of damages could not by any possibility be what would be 
necessary to put the work in the condition required by the contract — 
that would be as against the party who was paid for the performance 
of the work ; but now the damages should be measured as to what loss 
the plaintiff had suffered by reason of the negligent performance of his 
duty of superintendence. 

It appeared six certificates had been given — 1st, 27th April, 1867, 
for £500 ; paid £437 10s. 2nd, 31st December, 1867, £500 ; paid 
dE437 10s. 3rd, 1st February, 1868. £500 ; paid £434 10s. 4th, 5th 
March, 1868, £1,000 ; paid £876. 6th, 11th April, 1868, £500; paid 
£437 10s. There were certified in all £3,000, out of which had 
been paid £2,265. On the 9th of July, 1868, the sixth certificate 
was given for £500 on the contract, and £300 for extras, together 
£800, out of which the sum payable was £700. Now, as to the giving 
of the sixth certificate, it was given uUra vires, and the plaintiff 
oould have refused to pay it — ^he was not compelled by the powers 
of the contract to pay it. It would be almost impossible to say that 
the giving of the certificate was not a gross want of caution, and 
very negligent, to say the least of it. 

Now, the plea of the defendant was that this certificate was given 
by the leave of the plaintiff. It was a question whether this plea 
ought to have been allowed, but for the purposes of the present trial 
it was not necessary to consider it. It would be impossible to say 
that he did not pay this with full knowledge that £2,625 had been 
already paid, and he or his attorney had the actual possession of the 
draught of the contract by which he was apprised that he was not 
compelled to pay, and yet he (Mr. Armstrong) made no complaint 
until February, 1869. He had now gone through the questions they 
had to try, and as they were as familiar with the evidence as he was, 
it was unnecessary for him to review it. 

His lordship then left the following questions to the jury : — 

1st. Were the houses and premises at Temple Boad in any 
respect built of inferior or insufficient materials, or erected in an 
unskilful or unworkmanlike manner, or permanently injured or 
diminished in value, or were any deviations or omissions from the 
plane and specifications madeP 

2nd. Were they, or any of them, made or done by the authority 

A2 
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law. or permission, or by reason of want of reasonable skill, care and 

attention of the defendant in his superintendence of the works P 

3rd. The damage arising to the plaintiff from such default of 
the plaintiff in said superintendcDce. 

4th. Whether the certificates, or any of them, were given to 
the builder in respect of works which were not done to the satis- 
faction of the defendant, or according to the contract. 

5th. Whether the certificates, or any of them, were given to 
the builder without taking into consideration deviations and 
omissions made by the builder in the work, and without making 
any deductions in respect thereof from the unit mentioned in such 
certificate or certificates. 

6th. Whether the giving of such certificate was by reason of 
the negligence and want of caution of the defendant in his duty 
of superintending the works. 

7th. The damage thence arising. 

8th. Whether the 6th certificate was given through negligence 
and want of due caution on the part of the defendant in super- 
intending the work. 

9th. Whether the plaintiff, with full means of knowing the 
default of the said 6th certificate, acquiesced in and adopted the 
same 

The jury, after an absence of an hour and a half, returned, handed in a verdict, 
with an answer in the affirmative to each question, and assessing the damages on 
the 2nd and 3rd questions at £75, and on the 5th, 6th, and 7tli questions at £5, 
with 6d. costs. 

Taken from The Builder, January lut, 1870 



In t^t 9tg^ ft ottrt of |nstta, 
Queen's Bench Diyibion. 

{Btfort Manistt, J., and a Special Jury.) 

BIRDSEYE r. THE COMMISSIONERS OF THE DOVER HARBOUR BOARD.W 

1S63. 

April 18. QuatUitf/ Surveyor* 8 Charges for Meamring Up — Custom. 

Outom of the bnildixig trade for an architect to call in a quantity sorTeyor at the emptoyer*! 



This was an action brought by a quantity surveyor against the defendants to 
recover the sum of £76 58. for fees. The plaintiff relied on an employment by the 
defendants' architect and on a custom in the building trade that when a builder or 

(a) Am Yoimg v. Smith, pott^ p. 100 ; and 
North V, Baasett [1882], 1 Q.B. 333, 
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contractor did work, the architect had a ri^ht to call in the asmstanoe of a quantity Bitdpoyt 
surveyor, to be paid by his employer. The defendants denied any contract and d^^^J^' ^^^ 
employment, denied the custom, and said it did not apply to this case. It appeared boar Bmnl. 
that in April, 1878, a Mr. Adcock had agreed to take certain land of the defendants 
at Granville Gardens, Dover, and to build there certain waiting-rooms, refreshment 
rooms, and baths. He was to lay out the residue in gardens and pleasure grounds. 
By June, it became necessary, as the buildings and gardens were nearly completed 
that they should be measured up and the amount ascertained. Thereupon the 
plaintiff was emploj'ed, and rendered the services sued for in the present action. Mr. 
Adcock was to be paid for any expenditure he was put to beyond £350 by the 
Board ; and the large sum of £4,150 was alleged to have become due to him. The 
greater part was paid off, but there remained a balance of £1,005, and this was 
reduced, by a compromise made with Mr. Adcock by Mr. Finnis, a roeml er of the 
Board, to £700 on November 4th, 1878. Mr. Adcock stated he was induced to accept 
the lower sum on the condition of the Board's paying the professional charges, f.«., 
the solicitor, the arbitrator, and the surveyor. 

The plaintiff sent in his account to the Board on January 13th, 1879, but Mr. 
Stilwell, the solicitor and registrar, replied the next day that the Board knew notliing 
about it, and had never authorised the employment of the plaintiff. The following 
day the plaintiff again wrote : " Mr. Adcock informed me that the Board had agreed 
'* to pay my account direct, or I should not have sent it to you." The matter thus 
slumbered till October, when Mr. Adcock wrote to the chairman : " May I ask you to 
'* pay Mr. Birdseye*s account, as it was agreed by Mr. Finnis with me, when the coni- 
*' promise was effected, that the Board should pay the surveyor. *' To this Mr. 
Stilwell answered : " The Board know nothing about it, and the plaintiff was so 
"infomed as far back as January of this year (1879)." Nearly a year elapsed 
after this before the plaintiff issued his writ. For the plaintiff, several architects 
and surveyors were called, who spoke to* the custom of the building trade, that in 
any large matter, say over £2,000, the architect was entitled to call in a quantity 
surveyor, to be paid by the employer. For the defendants there were called Mr. 
Stilwell, Mr. Finnis, Mr. Humphreys, Mr. Pearce, and Mr. Court, member of the 
Harbour Board, who were present at the meeting of February 5th, 1878, when 
Mr. Williams, one of the plaintiff*8 witnesses, was there. The plaintiff's name was 
not mentioned as a man to be employed. Mr. Finnis said be had told Mr. Adcock 
the Board would pay the architect, but he did not see why the architect should not 
pay his own surveyor. He was only advising Mr. Adcock to accept the compromise 
of the £700 ; he had always denied that he promised to pay the plaintiff. 

Murphy, Q.C., A. L. Smith, and R. M. Bray, for the plaintiff ; M^Intyre, Q.C., and 
Finlay for the defendants. 

Manisty, J., in snmmiug up, said the evidenoe of a direct contract to 
employ the plaintiff was not so satisfactory as, perhaps, the jury might 
desire. But the great question was whether they thought the custom 
set up had heen proved, viz., whether in a work of this magnitude the 
architect or contractor had a right to call in to his assistance a quantity 
surveyor, whose services the employers were to pay for. Mr. Adcock 
appeared to fill the douhle part here of contractor and tenant under 
the defendant board, and that, perhaps, accounted for the plaintiff 
being left out in the cold when payment was made. And the second 
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ism, qaestion would be, had Mr. Adcook aooepted the £700 on the assoranoe 
April 13. that he would not have to pay the surveyor, but the board would 
do so. 

The jury promptly returned a verdict for the plaiutiflE for the amount 
claimed. 

Taken from The Times, Tharsday, 14th April, 1881. 



#irfork Cmnit. 

MOMMODTH. 



(B^ore Btlbs, J., and a Special Jury.) 



*^- BOLT V, THOMAS. 

Angnst 8. 

Inaccurate Quantitiea — Quantify Surveyor's LiahiHty. 

The defendant, an architect, took out qoantitiea which were appended to the tenders, and it was 
stipulated that the saccessfnl tenderer shonld pay the defendant : — Held, that the plaintiff, who wai 
the laocewifnl tenderer, could sae the defendant for negligence in famishing inaccurate quantities. 

The plaintiff^ H. P. Bolt, was a builder at Newport, and he sued 
the defendant, B. G. Thomas, who was an architect in the same town, 
to recover damages for supplying to the plaintiff an inaccurate state- 
ment of the quantities of work and materials required for the erection 
of a building which the plaintiff contracted to erect. The defendant 
advertised for tenders for the erection of a Baptist chapel, stating that 
the plans and specifications could be seea and that the quantities of 
work and materials would be furnished. The plaintiff obtained from 
the office a table of such quantities, headed by a statement that it 
was to be paid for by the successful competitor. From this table the 
plaintiff calculated his tender, which was accepted, and according to 
the plaintiff's evidence, but contradicted by the defendant, the latter 
expressly stated to the plaintiff that he was responsible to him for the 
quantities. The defendant, however, admitted that in the plaintiff's 
absence he (the defendant) on one occasion assured the committee that 
the quantities were correct, and that he guaranteed them. There was 
a second claim made by the plaintiff in respect of a contract for build- 
ing a gentleman's villa, the bill of quantities being headed " 2 per 
" cent, for quantities." 

lluddleston, Q.O., and Smythies appeared for the plaintiff. 

Whateley, Q.C , and Philpson for the defendant. 

Huddlcston, for the plaintiff, contended that, independently of the 
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computations, there was an implied undertaking in law that the bill boh 
of quantities paid for by the plaintiff should be reasonably correct. ' '"•'°°^'***- 

Whateley, for the defendant, contende»i that there was no contract 
between the architect and the builder ; that the committee had stipu- 
lated with the plaintiff that he should pay the architect, and the 
architect was not liable to the builder for any inaccuracy in the 

quantities. 

Byi.es, J., in summing up the evidence, directed the jury that the 
defendant had stipulated that the plaintiff should pay him for the 
calculation of the quantities, and having been paid for them by him, 
was liable to compensate him if the bill were not reasonably correct. 

The jury thereupon found for the plaintiff, it being agi eed that the 
amount of the damages should be ascertained by Mr. Barrett, a 
barrister. 

Taken from The Times, Wednesday, August 10th, 1869, p. 11. For a note of this 
case, see also " Donaldson's Specifications." Cp. PrietUy v. Stone, p. b^^poat. 



Jn l^t (Conri of Cfc^tqntr. 

(^Be/are Kellt, Lord Chief Baron, and Bramwell and Pigott, BB.) 

r 

EBDY v. M'QOWAN. KMy 

Architecfs right to keep hh Plans. 



p. 

McOownn. 



The plaintiff was an architect, who had been employed by the defendant to prepare plan? and 
get tender;^ for a vicarage. The payment was to be 5 per cent, on money expended if the vicarage 
was completed ; if tenders were obtained and work not commenced 3 per cent, on the estimated coht ; 
if no invitations for tenders issued, 2^ per cen<-. The plnns were prepared, bnt defendant then 
changed his mind and declined to proceed, and wrote to the plaintiff offering to pay, and atiking for 
the plans. The plaintiff declined to give up the plans, bnt ened for payment, and setup a custom 
among architects to retain their plans if the work was not proceeded wiih : — Held, that such 
custom, even if proved, would be unreasonable, and that the defendant need not pay for the plans 
nn'ess he got them. 

This case was tried in London before tlie Lord Chief Baron. The defendant 
paid into court a sum of £101 5s., and the plaintiff obtained a verdict for 
£97 12h. beyond that sum, the defendant having leave rese: ved to move to reduce the 
verdict by a sum of £60. The case involved the vexed question whether the 
plans executed by the architect, and for which lie is to be paid, are to be retained 
by him as; his property. The plaintiff was an architect, and the defendant a 
clergyman at Homesdale, and the former was asked by the latter to prepare plans 
and specifications and get tenders for the erection of a church and vicarage house. 
About the work done for the church there was no dispute, altiiough the question 
was stoutly fought at the trial, and the sole matter now before the court related 
to the vicarage house. The contract between the parties was that if the vicarage 
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1870. was completed, the plaintiff was to receive 5 per cent on the money expended. 
KoTerober ^^ ^^^ tendera were given and the work not commenced he was to receive 3 per 
'*• cent, on the estimated cost, but if the plans only were drawn, and tenders not issned, 
he was to have 2\ per cent, on the estimated cost of the building. The plans 
were prepared, but the defendant, for reasons of his own, did not wish the work to 
proceed, and wrote to the plaintiff asking for his account, which he said he would 
settle, at the same time requesting that the plans might be sent to him. The plaintiff 
sent in his claim for the work and labour of preparing the plans, but declined to 
let the defendant have them, saying that they belonged to him. The defendant 
declined to pay without having the plans, and hence the action. 

Aspinall, Q.C.yin pursuance of leave reserved, moved to reduce the verdirt by a 
sum of £97 12s., or such snm as the court should determine, on the ground that 
the plaintiff was not entitled to recover in ret*peot of the parsonage house, without 
delivering or being ready to deliver to the defendant the plans, estimates, and 
other papers which were the result of his employm^^nt by the defendant, 

Digby Seymour, Q C , and Gainsford Bruce, showed cause for the plaintiff ; 
Aspinall, Q.G., and John Edge, for the defendant, argued in support of the 
motion. 

The plaintiff at the trial set up the usage or CQstom of the Royal Institute of 
British Architects not to deliver up plans, and called evidence in support of it. The 
defendant called a very eminent architect, Mr. Sinirke, who swore that there was no 
such usage or custom, but the jury found in favour of the plaintiff. At the close of 
the arguments, their lordships said that the leave to move related only to a sum of 
£G() and in the interests of the parties suggested that some arrangements had better be 
arrived at between them as to the difference between that sum and the sum of 
£07 12s., and eventually it was agreed that the £37 12s. should be reduced to 
£21, and the court deal with the motion in accordance with the terms of the leave 
reserved. 

The Lord Chief Baron Kbllt, in the course of his judgment, eaid 
that the defendant had employed the plaintiff' as an architect, to build 
a vicamge house, and he was to act as such in relation to that building, 
and do the necessary work included in such employment. The plaintilT 
accepted the employment, and prepared plans and specifications, and 
solicited tenders for the work. While the work was proceeding the 
defendant put an end to the plaintiff's employment of architect, and 
requested him to send in his account, and required that the plans and 
specifications might also be sent to him. The plaintiff wrote to say 
that he would send in his account, but would not deliver the plans, as 
he intended keeping them. Looking at the original contract between 
the parties, there was no stipulation either one way or the other as to the 
plans, either that the defendant was to have them, or that the plaintiff 
should retain them. Nothing was state<l about them at all, except an 
objection to hand them over to the defendant. The only question 
between the parties seemed to be whether, though not expressed, it was 
a provision of the contract that in the event of the employment of the 
plaintiff being stopped by the defendant, the plaintiff was entitled to 
retain the plans. If there was no such provision, the plaintiff had no 
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right to retain them ; if there was suoh a provision or stipulation, then Bbdy 
he would have. The pluintiff gave evidence of a custom or usage McOoWan . 
among arohiteots that, in the event of the employment of an architect 
being stopped, he was entitled to be paid for the plans and retain them. 
Then came the question of fact, was there any such usage as the 
evidence for the plaintiff said existed ? His lordship was not prepared 
to express an opinion on the evidence as it stood ; but, supposiug such 
a custom or usage to exist, then came the question, was it a reasonable 
one P He thought it was not. No such right as that set up by the 
plaintiff, viz., to retain the plans, existed, unless there was an express 
stipulation in the contract between the parties to that effect, and he 
could not accept the suggestion which had been urged upon the court 
on the behalf of the plaintiff that such a stipulation was, by implication, 
a part of the contract. It appeared contrary to reason, good sense, and 
justice that, in the event of a contract being put an end to, the architect 
should retain the plan for which he was entitled to be paid ; it would 
require at least, a clearly expressed stipulation in the contract to enable 
him to do so. The defendant was perfectly justified in refusing to pay 
until he had the plans. The execution of and the plans themselves 
formed the work and labour for which he charged the defendant, who 
was- entitled to them if he had to pay for them. The rule therefore, to 
reduce the verdict by the sum of £60 would be made absolute. 

Baron Bramwell agreed with the Lord Chief Baron, and stated that 
the question could not be said to be one governing the future, because 
parties to contracts might make their own bargains. The real contract 
between the parties was that the plaintiff was to receive 2\ per 
cent, for the preparation of the plans upon the estimated cost of the 
building, and the 3 per cent, and 5 per cent, were contingent engage- 
ments after the preparation of the plans. The defendant had a right 
to say that he discontinue d the plaintiff's employment or would stop it 
at the preparation of the plans. The defendant had a right to the 
benefit of the plaintiff's work before he paid for it. His lordship 
continued that he entertained a very high opinion of architects as a 
body ; they were a very intelligent, high-minded, and useful body of 
men, and he wished to say nothing in disparagement of them, but was' 
there such a usage as had been set up by the plaintiff, and which some 
architects had sworn existed P In his lordship's judgment the usage 
contended for was impossible ; he could not help saying that it was 
perfectly suicidal ; so soon as it was brought into being, it cut its 
throat with its own absurdity. Suppose an attorney to Ix^ employed to 
conduct a suit, and his client deemed it expedient to put an end to the 
suit and his attorney's employment at the same time, and paid the 
attorney his costs whatever they were, had the attorney a right to say 
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1870. that he would not df'liver up the pleas, as thej might be demuri*ed to, 
Novem^Kr and he would lose the costs of opposing the demurrer. If the work be 

carried on to a certain point, and not further, in all common sense a 

mun is entitled to what he is compelled to paj for. Before usage 
could be insisted upon it must be proved to be one well known to prevail. 
It required the most rigid proof that it actually existed. It was very 
well for some two or three gentlemen to say there was such a usage, 
but he (the leamud Baron) would like to see the public in the box, aud 
hear what they had to say about it. Mr. SSmirke, the architect, had 
Slated there was no such usage as the plaintiff had set up. His lordship 
concluded by saying that he was clearly of opinion that there was no 
such usage, and that the defendant was entitled to the plaus. If 
the defendant did not get them he was paying for no beneKt whatever 
Baron Pigott concurred with their lordships, saying that, looking at 
the contract between the parties, the question was free from all doubt. 

The rule was made absolute to reduce the verdict by a su'm of £(jO, 
the form of the rule to be drawn up to be settled by the court. 

Taken from The Times, Ttiureday, November 17th, 1870 ; also reported in 
^* Jenkins) and Raymond's Architects' Legal Handbook *' (4th ed.), App. p. 2G6. 
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(firfcre Manibty and BowEH, JJ.) 

,881. EVANS AND ANOTHER v. CARTE. 

— ' Building CotUrad — Liability of Empbyer to pay for Reduced Quantities — 

Custom. 

An architect wim employed to make pUinB for a theatre. The employer ob;ected to the cost of the 
tho.itre as plAoncd and the architect employed a quantity surveyor to reduce the quantities ; but the 
employer ultimately decided not to build. Held that the quantity surveyor could recover his charges 
B^inst the employer only upon evidence of actual instructions and not by virtue of any custom. 

This action was brought by a firm of quantity surveyors against Mr. D'Oyly 
Carte, the well known theatrical manager, in respect of work done for the theatre 
DOW being built for him on the site of Beaufort Buildings, Strand. 

Mr. Carte employed as his architect, a Mr. Emden, and the quantities were taken 
out on his original plans by the plaintiffs, for which work they had claimed £344. This 
sum had been paid to them by Mr. Carte, who refused to eet up any defence as to 
his legal liability, seeing that he thought himself clearly morally liable for that fuiii. 

Mr. Emden, as Mr. Cirte said, had led him to suppose that the theatre on his 
original plans could be built for about £12,000. 

On his return from the United States, where he had gone in October, 1879, for a 

six months' tour with an operatic company, Mr. Carte was shown some tenders for 

the building of the theatre by Mr. Emden, which had been obtained by the latter in 
his absence, and tlie lowest of which amounted to over £18,000. 
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At an interview between them on June 2nd, 1880, Mr. Emden showed Mr. Carte Kratw 
that the total cost would be about £21,000, but said that it might be fairly expected carte, 
that this amount might be reduced by some £3,000. As to what had happened as 
the consequence of this interview, there was a conflict of evidence. 

Mr. Carte said that he had then told Mr. Emden that nothing more was to be done 
in the matter until he had himself carefully looked over the estimates and considered 
the matter more fully. This Mr. Emden denied. On June 8, Mr. Carte gave the 
latter notice that he refused to allow him any longer to act as his architect. 

The claim now made by the plaintiffs was for work done ** in preparing quantities 
'* on reductions, and 1 per cent on omissions,*' between June 3 and 9. This work, as 
Mr. Carte said, had not been done for him at his request, and indeed, if ordered by 
Mr. Emden, the latter in doing so had acted contrary to his express instructions not 
to proceed in the matter after June 2. 

W. Y. Clare moved in this case for a rule nisi for a new trial, on the ground that 
the verdict, which had been in favour of the plaintiffs for £132, was against the weight 
of evidence. 

The court granted a rule nisi for a new trial, and cause was shown on May 27th, 1881. 

The Times newspaper (1881), Saturday, May 28th, page 13, reports the case as 
follows : — 

This case was of some interest to the large class of persons who, at some time or 
other engage in building. 

It raised a question which has been for many years discussed in Westminster 
Hall, whether, if a plan for building " goes off," the employer of the architect is 
liable to the surveyor employed by the architect to ** take out the quantities " on the 
architect's plans — that is, to estimate the quantities of materials and labour which 
will be required to carry out the proposed plans. 

If the building is carried out, it is believed (as Lord Coleridge observed) that the 
employer really pays, as it is virtually added by the builder to his bill, though it is 
not made a matter of express charge ; but the question generally arises, where from 
some cause the proposed building does not take place, so that the architect only gets 
his fees for his plans, not his commission, au.d the -builder is not employed at all, 
who is to pay the surveyor who has made out the ^^ quantities '' on the abortive plans ? 

The actions that arise on this point are numerous, and both Lord Coleridge and 
Mr. Justice Manisty observed that they had tried many such actions. 

In this case the action was tried before Mr. Justice Bowen, and it had arisen out 
of a project of Mr. Carte, in 1880, for the building of a theatre in Beaufort Buildings. 

The architect employed to make the plans was Mr. Emden, who, in March, 1880, 
in tlie usual way, employed tlie plaintiff, a surveyor, to make out the *^ quantities," 
which he accordingly did, and Mr. Carte, the employer, paid for them (£342), having, 
it was said, given some authority, and he not disputing it. 

The architect's estimates on the plans and quantities was between £12,000 and 
£13,000, but the lowest estimate obtained from a builder was £18,000, which, as the 
land would cost £11,000, Mr. Carte thought far too high. 

Delays arose, and on the 20lh May, 1880, Mr. Carte wrote a letter to The Times, 
in which he stated that the plans were perfectly approved, but that he was delayed 
by the " red-tapeism of the Board of Works." 

Mr. Carte, however, being dissatisfied with the estimate of costs, between the 3rd 
and 9th of June the plaintiff was employed by Mr. Emden to ^' reduce the quant i- 
** ties " which he did, and his charge for so doing was £132, which he claimed to 
receive from Mr. Carte, who meanwhile, on the 8th June, had dispensed with Mr. 
Emden's further services. 
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1891. Mr. Carte, liowever, disputed his liability, and hence this action, w]iich, an already 

May~4,37- ®t*t6<^» w*B tried before Mr. Justice Bowen, and in which Mr. Em(l«^n was called as a 

witness for the plaintiff, to prove that he had employed the plaintiff with the 

sanction of Mr. Carte, who, on the other hand, was called to disprove it. 

The learned Judge told them that the question was, whether there had been an 
actual authority from Mr. Carte to get the estimates reduced, and they found that 
there was, and gave their verdict for the plaintiff. 

This was an application on behalf of Mr. Carte, the defendant, to set this verdict 
aside as against the evidence. 

Mr. Petheram, Q.C., and Mr. Pitt Lewis argued the case for the plaintiff ; Mr. 
Bompas, Q.C., and Mr. Clare argued for the defendant. 

In the course of the argument, Lord Goleridok said that (apart from 
actual contract) it was quite monstrous that the employer should pay 
for the " quantities " — ^that is, that he should pay for what it is the 
duty of the architect to do. The huilders are to muke their tenders 
upon the plans, hut before they do so they must know the '^ quantities " 
they represent. Why should the architect's employer pay for them P 
In the actions I have tried, it has been urged that if the building goes 
on the employer actually pays for the " quantities/* as the builder adds 
them to his prices ; but it has never been suggested that the employer 
is directly liable to pay for them, except upon the ground of some 
custom or contract. No doubt architects have been called to prove that 
it is reasonable and customary ; but so I have heard architects state 
that where, years afier their plans are furnished, buildings are erected 
on other plans, the original architect is entitled to his commission 
on the sum expended on works he did not execute. In the present 
case, however— tho claim having been put upon the groimd of actual 
authority — the general question of law does not arise, and it becomes a 
question as to the alleged authority. 

This question was accordingly argued, but it, indirectly, a good deal involved 
the other, which arose with reference to the probabilities on the one side and the 
other as to the alleged authority. On the art of the plaintiff, strong reliance 
was placed on Mr. Carte's letter in The Times, as showing that the real cause of the 
delay was not any difficulty about the plans and the estimates. On the other side 
it was urged that it was the business of the architect, who had made plans the 
execution of which would prove far too expensive, to cut them down. 

Lord Coleridge observed that, piobably,the original plans would be 
too ornamental, and the architect had to cut out superfluous ornaments 
and make his designs more simple, and then the employer is to pay the 
surveyor the architect employs to simplify his own designs and reduce 
his own estimates. 

After hearing the whole case argued at some length, Lord Coleridge, 
after conferring with his brethren, sidd, I suppose this is more a matter 
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of feeling than of mere monej. I mean that the costs of another trial 
would probably exceed the sum at stake. There arc, indeed, probably, Oig^e. 
few such oases in which the costs will not exceed the sum at stake. 
In this case, certainly the cost of a second trial would exceed £132, the 
amount of the sum at stake. Is it worth pursuing P 

However, the counsel for the defendant pressed for a new trial, and 
at the close of the argument. Lord Golbridob, after conferring with his 
brethren on the bench, said, so far as he was concerned, he should 
himself have given a different verdict, as he did not believe that Mr. 
Carte had really given the authority for these '* reduced quantities." 
But he did not think it was a case in which the court ought to set aside 
the verdict of a jury who had seen and heard the witnesses. The 
action was for the cost of ^' reducing the quantities " upon designs of 
the architect, which had been found too ornamental and expensive. 
The recollection of the parties was at variance as to the fact of the 
alleged authority, but Mr. Carte did not positively deny that he knew 
the '^quantities" were being *^ reduced," and ratification or tacit 
assent would be equivalent to precedent authority. And, therefore, 
though with some hesitation, the conclusion to which the jury have 
arrived having been one at which they might not imreasonably have 
arrived, he thought it best not to disturb the verdict 

Mr. Justice Manistt concurred in the conclusion. Though not quite 
agreeing with his lordship's view in favour of the defendant, he 
thought, he said, that to set aside this verdict would be to usurp the 
functions of the jury. A verdict ought not to be set aside unless the 
court were satisfied that it was wrong, and that he was not satisfied of 
in this case. 

Mr. Justice Bowbn concurred. The case, he said, was tried, not by 
himself as judge without a jury, but with a jury, and it was not a 
sufficient ground for setting aside the verdict that perhaps the judge, 
had he tried it himself, might have come to a different conclusion. 

Judgment for the plaintiff. 

This report is taken from The Times newspaper, May 5th, 1881, page i. 
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|n t^t Conzt 0f Common ^Ubb, 
Ireland. 

(Before MoNAHAN, G. J., and a Special Jury). 
i8». GRIBBON V. MOORE. 

June 17. 

Building Contraet — Quantity Surveyor — Change of Plane-- Employer e 

Liability for Original Quantities. 

The pUmtiff, % quantity suryeyor, was employed by the defendant's architect, to take out 
quantities for some buildings to be erected for the defendant, and for which tenders were required. 
The plaintiff took oat quantities, and in the invitation to tender it was provided that the sucoessfnl 
tenderer should pay the quantity surveyor. The defendant subsequently changt'd his mind, and 
abandoned his intention to build : — Held, the defendant was liable to pay the quantity surveyor. 

This was an action by Mr. Edward F.Gribbon, architect and surveyor, of Stephen's 
Green, against Mr. Hugh Moore, druggist, of Capel Street, to recover the sum of 
£128 14s., being his fees for taking out the quantities for a warehouse proposed to 
be built on the site of the old Scots* Church, Mary's Abbey, according to drawings 
ttud specifications prepared by Mr. William Fogerty, architect, but which defendant, 
after getting the tenders, had abandontnl the idea of building. The defence was that 
no work was done, and that defendant had never employed Mr. Gribbon. 

Mr. Heron stated the plaintiff's case. Mr. Moore, he said, being desirous of erecting 
extensive warehouses, had, in the beginning of the year 1867, employed Mr. Fogerty, 
the well-known architect, of Harcourt Street, to prepare drawings and specifications, 
which were formally approved by the defendant on the 9th of February in that year. 
It was then settled that the plaintiff should prepare the quantities, and that ten of 
the leading builders of Dublin should be invited to tender on them, the tenders to be 
in by the 15th of March. Tlie conditions of contract, conditions of tender, circular to 
builders, and form of teuder were all duly drawn up by the architect, and examined 
and approved, not only by Mr. Moore, but also by his solicitor, early in February. 
The conditions of tender contained this important clause, viz. : — **1. The quantities 
** will be taken out by Mr. Gribbon, and a copy furnished free to each party desirous 
^ of tendering, on application. The surveyor's charge for the quantities to be paid 
*' by the party whose tender may be accepte*!, on the receipt of the first instalment on 
" account of the work, at the usual rate, as will be set forth at the foot of the 
'< estimate." Dated February 11th, 1867. Signed, William Fogerty, architect He 
would direct the particular attention of the jury to the fact that, while it was un- 
doubtedly the successful builder that was to pay the surveyor, it was to be out of the 
first instalment, which was, of course, the employer's money, and the item was very 
properly to be provided for by the builder nt the foot of the estimate. The tenders 
ranged from £9,000 to £7,500, or thereabouts ; or, after allowing for £500 worth of 
old materials, showed £8,000 to be the lowest value to be put on the work. At the 
foot of the builders' estimates the item of "surveyors fees, 1) per cent.," was added, 
being included in the amount of the tender. The lowest tender was that of the old- 
established and respectable firm of Daniel Crowe & Sons. A deed of contract waa 
prepared by Mr. Moore'^ solicitor, submitted to Messrs. Crowe's solicitors, and 
approved, and everything appeared in fair train for proceeding with the work, when 
it was found that Mr. Crowe, sen., was in too infirm a state of health to execute the 
contract, and eome delay took place. Eventually, Messrs. Crowe, jun., offered to 
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carry on the work, giving the names of three first-rate merchants of the city of Oribbnn 

Dublin as securities. This, however, defendant did not choose to accept, and soon -AwKm 

after, without informing either the architect, the surveyor, or the builders, changed 

his mind, and advertised the site for sale. None of the work had been carried out, 

and as the surveyor had no builder to pay him in the ordinary way, and as provided 

for by the " conditions of tender," he looked to the defendant to pay him, as having 

first employed him through hie arohitect, and as being the' only party who received 

any benefit. It would also be proved that defendant fully understood and approved 

of the plaintiffs being employed on the usual terms. 

After evidence had been led for the plaintiff, Mr. Maodonogh stated 
the ease for the defendant, in course of wliich the Chief Justice said — 
Really, Mr. Maodonogh, can you have any defence to this P We had a 
case— (ray/or v. Hall (1870) 4 Ir. Eep. C.L. 467 ; 5 Ir Rep. C.L. 477)— 
so like this before, that it seems useless to waste further time on it. The 
only doubt then was whether the employer or the builder was the party 
liable, as some work had been done ; but here there can be no doubt on 
that subject. The custom of the trade was then proved by half a dozen 
witnesses. Ton would be better employed in another court. 

Several jurors also said it was really only wasting time to continue the trial. 

Mr. Maodonogh here conferred with defendant, and announced that his client 
pressed him to go on, as he had never seen the plaintiff or authorised his employ- 
ment, and conceived he had a good defence to the action. Defendant addressed the 
Court to the same effect. 

The Chief Justice said that, of course, he would try the case out if 
the parties were determined on it. 

At the close of the evidence for defendant the Chief Justice briefly 
charged the jury. The evidence, he said, was, to some extent, con- 
tradictory ; the defendant asserting that under no circumstances was he 
to pay the plaintiif, and that he instructed the architect to that effect. 
The latter, on the contrary, asserted that the surveyor wis employed 
under the usual arrangement, as set forth in the documents, without 
any such spt'cial stipulation as that stated by defendant. If they 
believed the former they should find for the defendant ; if they believed 
the latter they should find for the plaintiff, as undoubtedly the work 
had been abandoned, and on the authority of the case cited, as well as 
the usage proved, the employer became liable under these circumstances. 

While the jury retired, Dr. Boyd submitted to his lordship that even supposing Mr. 
Fof^erty had been instructed, as stated by defendant, that was no answer to the 
plaintiff, unless it could be proved that he was aware of and had acquiesced ia the 
alleged arrangement. [The Chief Justice took a note of the exception .] 

The jury, after a brief deliberation, returned a verdict for the plaintiff for £124 Us. 
nnl costs. 

Taken from The Builder, July 10th, 1869. 
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Before QuAyf, J., and a Common Jury). 
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Quantity Surveyings — Employers* Liability to Pay — Rate of 

Bemuneration. 

Tbe defendant, intending to erect a warehouse, employed Staward an architect, to prepare plana, 
and Staward employed the plaintiff to take out quantities. Tenders were sent in but none accepted, 
and 1:0 building erected. The plaintiff sacd the defendant for 2| per cent on the lowest tender, 
the defendant set up that the arohitect had only a limited authority. 

QuAiN, J., left it to the jury to say whether the architect's authority was so limited, and if 
not, charged them that the defendant was liable to pay the plaintiff reasonable remuneration, but 
ruled that a 2} per cent, on the lowest tender set up as customary was mireasonable. The 
plaintiff had a verdict, and the damages being left to the judge, he assessed them at 1| per cent. 

This case raised a question of considerable interest to architects and surveyors, 
and to those who may employ them. 

Thesiger, Q.C., and Willis for the plaintiff ; Talfourd Salter, Q.C., and W. A. Lewis 
for the defendant. 

In 1873 the defendant was anxious to build a warehouse, dwelling-house, and shop 
in Finsbury, and he instructed the late Mr. Thomas Staward, jun., an architect, to 
prepare pi ins and specifications. Mr. Staward instructed the plaintiff, a surveyor, 
to take out the quantities. In October, 1873, three tenders were sent in by the 
builder to Mr. Staward. None of the tenders were accepted. It was proved that it 
was usual for an architect who prepares plans to employ a surveyor for taking out 
the quantities, and that when a tender is accepted the builder pays the surveyor for 
taking out the quantities, but that if no tender is accepted the building owner pays 
him. In the beginning of July of last year the building was proceeded with on 
Mr. Staward^s plans, with the exception that the height of the building was one 
story less than those in the plans. The builder employed had not any contract, but was 
paid as the work proceeded. Mr. Staward died in July of last year. In September the 
plaintiff sent in his account to the defendant. The builder employed to do the work 
was not one of those who had tendered, and he bad not seen the plaintiff's quantities. 
The plaintiff contended tliat, according to the custom, as no tender had been accepted 
he was entitled to be paid by the defendant, the building owner. He claimed £158 58., 
boin^ 2^ per cent, on the amount of the lowest of the tenders sent in. It was stated 
that this was a customary charge. 

QuAiN, J.y said he thought that a custom that the surveyor should be 
paid 2^ per oent. on the lowest tender, when no tender had been 
aoceptedy would be unreasonable, and that the plaintiff would be 
entitled, if to anything, to what the jury might think a reasonable 
remuneration* 

Mr. Peebles and Mr. Cooke, the former a Member and tbe latter a Fellow of the 
Royal Institute of British Architects, were called, and stated that they thought that 
2\ per cent, on the lowest tender was, in the present case, a reasonable charge. 
They said that from 2 to ?i per cent on the amount of the accepted tender was the 



COURT OF APPEAL. 17 

charge asaally made by the quantity surveyor, and that sucti a charge was reasonable ; Owyth«r 
that sometimes 1 \ per cent, was charged, but this was done by special agreement. q^^ 
On this point the builder at present employed on the work was called for the 
defendant, and stated that 1) per cent, was the charge inyariably made for taking 
the quantities for such a building as that in the present case. 

The plain tifPs claim included a sum of twelve guineas which he had paid for 
lithographing the drawings. 

The case for the defendant was that the architect in the present instance had only 
a limited authority, and that he was told that the defendant had engaged a builder, 
so that there would be no necessity to take out the quantities to enable the builders 
to tender. 

QuAiN, J., left it to the jury to say whether the architect's authority 
was limited in the way stated by the defendant, and told them that, if 
it was not limited, the defendant was liable to pay the plaintiff a 
reasonable remunerution for taking out the quantities. 

The jury returned a verdict for the plaintiff. 

It was agreed that Quatn, J., should assess the damages, and he 
assessed them wi £83 10s. 

The basis of his lordship's assessment would seem to have been li per cent 
on the actual cost of the building, as estimated in the lowest tender. 
Taken from The Times, Monday, February 8th, 1875. 
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QuEBM*8 Benoh Division. 

Denman and Mathbw, JJ. 

%xih m i\t (Court of %ffvA. 

Ths Master of the Rolls (Lord Eshsr). 
LiNDLEY and Lopes, L.J J. 

In ihe matter of an ArhitraHon between the HOHENZOLLERN ACTIEN GESELL- 
SCHAFT FlJR LOCOMOTIVBAV and (he CITY OF LONDON CONTRACT 
CORPORATION (Limited). wTiem 

ActiexL 

Contract— Construction— Arbitraiiou Clause— Certificate Clause— Refusal •f^l^^ 
to Certify — Certificate not Condition Precedent. oorporHtion 

A contract for the vapply of looomotiTes for a tramway company contaiued provisions that the 
locomotives shoiild be bxiilt according to plans, to be made to the satiafaction of an engineer 
named, and nnder his inspection and to his satisfaction, and that payment should be made on his 
certificate, and also contained an arbitnitlon clause. The engineer declined to certify, and the 
contnustor demanded arbitration -.—Had, that the absence of a certificate wa* not conclmdyo 
against the contractor's right to payment, and that a dispute as to the eertificate was a dispute 
within the aihitration dause, and that the award made was valid. 

The facto sufficiently appear in 54 L.T. 596 ; and in 2 Times L R. 294, 470. 
IL B 
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1888. Murphy, Q.C., and Aspland for the plaintifEs, the German manufacturers. They 

rebrTwy 4. cited Ckrmnce v. Clarke (1880) reported post p. 207, and Goodyear v. Mayor o/ 

M^^hso Weymouth (1865), 35 L.J.C.P. 12. 

'gA. Willis, Q.G , and Bradford (with them Q. S. Bower) for tho City of London 

Corporation. They cited in the Court of Appeal Sharps v. San Paulo Railway 

Company (1873), L.R. 8 Ch. App. 597 ; 29 L.T. 9 ; and Piercy ▼. Young (1879), 

14 Ch. D. 200. 

The material parts of the contract and the judgments in the Court below and in 
the Court of Appeal are here set out at full. 

Mbmorandum op Aureembnt made this 18th day of July, 1883, between the 
City of London Contract Corporation, Limited, hereinafter called the purchasers of 
the one part, and the Actien Gesellschaft FUr Looomotivbahn Hohenzollern, 
Dusaeldorf, Germany, hereinafter called the vendors, of the other part, whereby 
it is agreed as follows : — 

The said purchasers will buy and the said vendors will sell six locomotive tram- 
way engines and two boilers, with necessary fittings, at the price hereinafter named, 
and subject to the conditions hereinafter mentioned. 

1. The locomotives and boilers shall be delivered at the purchasers' option at one 
of the railway stations, in the parish of Croydon, on the trucks, at the risk and 
expense of the vendors, six months from the date hereof. They shall be of the very 
best materials and workmanship, and the locomotives shall be adapted to the curves 
and gradients of the Croydon and Norwood tramway system. 

2. The price of the locomotives shall be £750 each, with all the appurtenances, 
and of the boilers and appurtenances, £700 each. 

3. The boilers shall have 540 square feet heating surface, and shall be made 
according to the plans, to be signed by Mr. Floyd, so far as the same is applicable 
to boilers of the capacity herein mentioned, and with such modification as may be 
necessary on account of the Board of Trade requirements or any other statutory or 

legal requirements with reference thereto The testing shall be at the 

expense of the vendors and shall take place in the presence of the engineer of the 
purchasers Here follows description of boilers. See, 

4. The locomotives are to be in all respects according to specifications and plans, 
and to coloured working drawings, to be signed by Mr. Floyd, with the implements 
therein mentioned, and all the conditions in such specification are to apply as if the 
same were specifically contained herein. 

5. The purchasers shall pay the vendors one half of the contract price upon the 
certificate (a) of Mr. Floyd, or other their engineer, that the locomotives and boilers 
are in perfect working order at Croydon, one quarter thereof two months after the 
date of such certificate, and the remainder thereof four months after the date of 
such certificate 

6. The vendors snail, at their own expense, provide a competent engineer to 
superintend the erection of the locomotives and boilers, and for the period of two 

' weeks after the erection of the boilers and the delivery of the last engine, to 
instruct the engineer, stokers and drivers of the purchasers in the proper use and 
direction of the locomotives and boilers, and for such longer period, at the rate of 
fifteen shillings per day, as the vendors may elect. 

7. If the vendors shall fail to deliver the locomotives and boilers within the 
specified time, they shall (unless such default is caused by force majeure) forfeit a 
sum of i per cent, in respect of each week they shall bo so in default, provided 
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that none of the locomotives shall he considered as delivered within the time unless ^^^ 
and until one of the boilers has been delivered. Aetien 

8. The locomotives and boilers are to built under the inspection of and to the ^\j,^fx and 
satisfaction and approval of the engineer of the purchasers, and shall pass the c^y" o'^^n 

inspection of the Board of Trade, and they may be inspected during their construction 

at all reasonable times by the engineer or his representatives. 

9. The vendors guarantee to make good any failure of the locomotives or boilers, 
as regards each locomotive or boiler, for a space of six months after the date of 
the delivery of the same, if arising from bad material, faulty workmanship, or from 
the system of construction of the engines. 

10. All disputes are to be settled by the engineer of the purchasers, and the 
engineer to be appointed by the vendors, or their umpire in case of difference, such 
arbitration to be conducted in conformity with the Common Law Procedure Act, of 
any existing statutory modification of the same. 

In witness whereof the said parties have caused their conmion seals to be hero* 
unto affixed the day and year first above written. 

NoTB. — (a) It must be observed that the certificate was not reqnired to be in writing. 

Judgment. 
Denman, J. : — This is an application to set aside an award, that is 
to say, to prevent all further proceedings upon that award, to prevent for 
instance an action ever being brought upon it, or any other advantage 
being taken of it, and the court is not in the habit of adopting that oourse 
unless the case is very very clear indeed. Looking at the present agree- 
ment under which this arbitration arose, so far from thinking it dear that 
this award is without juiisdiction, I must confess that upon the whole 
I have a somewhat strong opinion that the award is a good one, and 
that it is made upon a matter which, in the circumstances of this 
particular case, was within the jurisdiction of the arbitrators. Several 
objections were taken to the award, one of which was that the umpire 
who ultimately gave his decision sat with the arbitrators, and that he 
expressed an opinion in the matter upon which the arbitrators ought to 
have expressed an independent opinion in the course of the case. I do 
not find that there is anything in the affidavits to show that he tlien and 
there decided that point. Ho eal with the arbitrators, and the arbitra- 
tors being unable to agree, he ultimately, upon what he had heard upon 
the enquiry before the arbitrators, gave his own independent judgment. 
There is notliing in that to cause the award to be bad. On the 
contrary, it is the proper and usual course, where an umpire is 
appointed, for the umpire to sit with the arbitrators, and to hear the 
evidence, and ultimately to give his decision upon what he hears. 
There is nothing to preclude him from asking questions or making 
observations for his own enlightenment in the oourse of the case. That 
point therefore fails. 

The main question, however, is, whether here the umpire did, in 

B 
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1^ making his award, act bejond his jurisdiction in this one respect. The 
Febmij 4, agreement between the parties says, in its fifth clause, that the pur^ 
**»g<j*o. chasers shall pay the vendors one half of the contract price upon the 
^"^ certificate of Mr. Floyd or other their engineer that the locomotives 
and boilers are in perfect working order at Croydon, one quarter two 
months after the date of the certificate, and the remainder four months 
after the date of the certificate. Now it is contended, in the first place, 
that Mr. Floyd gave no certificate at all, and that that not having been 
done it is impossible for the umpire to have had any jurisdiction in the 
matter, for no payment can have become due without that certificate. 
The answer is threefold : first, that upon the facts that took place, 
Mr. Floyd did sufficiently, though not in writing which is unnecessary, 
certify to the parties that the locomotives and boilers were in 
sufficiently perfect order ; secondly, that if there were a question as to 
the certificate of Mr. Floyd being sufficient, that was a fair question 
for the umpire to decide, and tberefore a matter within his jurisdic- 
tion ; and thirdly, that looking at this agreement as a whole, there 
might be a case, and not only one but several eases might arise, in 
which, notwithstanding the refusal of the engineer to give his certificate, 
there might nevertheless be a dispute between the parties fit to be 
settled by an umpire within the meaning of the agreement. 

I^ow upon the first question, whether there was or was not here a 
oertificate of Mr. Floyd, that the locomotives and boilers were in 
perfect working order at Croydon, the great difficulty in the way of 
holding that there was a certificate is, in my judgment, that at the 
time at which the thing contended for as equivalent to a proper 
certificate of Mr. Floyd's given at Croydon was given, was a time when 
only one of the engines had actually arrived at Croydon and shewn 
itself to be in perfect working order there. It is true that Mr. Floyd 
had seen the engines, and seen them working, before they came over to 
this coimtry, and there is in the report that he made a notification 
that he saw them, in what I think is equivalent to saying they were 
in perfect working order as locomotives and boilers. But the fact not 
having been that all of them, but only one of them, was at Croydon at 
the time he stated his satisfaction with them there, it is difficult to 
contend that that was a certificate that they were in perfect working 
order at Croydon. But even upon that question, looking at the whole 
of the contract — not only at this clause but at other clauses — I am not 
at all sure that we ought (and I certainly think that we ought not, 
upon the question of setting aside the award) at once finally to con- 
clude that there was not a fair question to be decided by the arbitrators 
upon that point of whether there was or was not within the meaning of 
the whole contract a oertificate of Mr. Floyd, given at Croydon on that 
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occasion on which those parties were present, that the locomotives and JteS" 
boilers were in perfect working order at Croydon. The question was a a^«j 
question for his decision, even though it might be a strong decision if ■^^Jf^^Sf 
he took that particular view in the affirmative. oorporation 

But upon that point I do not feel so strongly as I do upon the other 
points of the case. It is to be observed that this clause 5 is only an 
affirmative clause. It would give the purchaser a right to have pay- 
ment of one-half of the contract price immeliately upon the obtaining 
of Mr. Floyd's certificate to that effect. Mr. Willis admits that you 
cannot construe that so nicely as to hold that if Mr. Floyd had given 
a certificate that they were in working order at Croydon it would not 
be a fair question for the umpire to say whether that was not equivalent 
to a certificate that they were in perfect working order at Croydon. It 
is not to be construed so nicely as that. On the other hand, if Mr. 
Floyd did give his certificate that they were in perfect working order 
at Croydon, and it turned out afterwards that they were not in perfect 
working order at Croydon at all, and that Mr. Floyd had never seen 
them at all, but yet chose to give that certificate, I am not at all pre- 
pared to say that that would have given a right to payment on the part 
of the plaintifl's, the persons who were supplying the engines, and I 
say that because I think you are not to look at this clause alone, but 
you are to look at it in connection with other clauses, especially clause 
8 of the agreement. I say at once that I think this question is to be 
decided, not by general propositions laid down in other cases in which 
the words may be difEerent, but upon this contract, looking at it as a 
whole, and looking at every clause as bearing upon every other clause, 
as you ought to do in the construction of all agreements. Paragraph 8 
of the agreement is this — " The locomotives and boilers are to be built 
" under the inspection of, and to the satisfaction and approval of, the 
** engineer of the purchaser." Then it goes on to say that they shall 
pass the inspection of the Board of Trade, and they may be inspected 
during their construction at all reasonable times by the engineer. The 
substance of the thing is, that the locomotives and boilers are to be 
built under the inspection of (and in fact they were, as we hear) and 
to the satisfaction and approval (and there is very good evidence here 
that they were) of the engineer of the purchaser. But then, it is said 
they did nut pass the inspection of the Board of Trade. Now, that 
arose in this way. They could not pass the inspection of the Board 
of Trade unless upon the application of the persons who received them 
— ^the ptirchasers— and the purchasers not choosiDg to apply to the 
Board of Trade for an inspection, or for a certificate of having passed, 
they did not in fact pass the inspection of the Board of Trade. That 
being the other clause bearing upon clause 5, and to bo construed with 
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i8i6. it as part of the same agrooment, then oomes clause 10, and that clause 

^"oB*? ^' ^^ ^ Itirge as possible. It is not *' all disputes as to this, that, or the 

***c A* ' " ^^^®^ P^''^ ^^ ^^ agreement," but " all disputes are to be settled by 

7 " the engineer of the purchasers and the engineer to be appointed by 

*' the vendors, or their umpire in case of difference/' That shows an 
intention on the part of the contracting parties that the engineer of 
the purchasers is not to be the final judge in favour of the persons 
employing him, but that there is to be an arbitration in case of dispute. 
Now what dispute is more likely to arise under an agreement such as 
this, than whether the engineer of the purchasers has acted reasonably, 
has performed his duty of inspection properly, has sufficiently shown 
his satisfaction and approval of the locomotives to make the payment 
due P It appears to me that nothing is more likely to have been in 
the contemplation of the parties, and that unless the words are so 
limited as to prevent a dispute of this kind being before the umpire, 
then it was a dispute before the umpire, and the dispute which has 
arisen in this case is the very sort of dispute which, under this agree- 
ment probably was, and at all events ought to be construed to have 
been within the decision of the umpire. 

Now the oases which have been cited are every one of them cases 
upon agreements from which the inference was to be drawn that the 
clause relating to the certificate should be conclusive upon both parties, 
or upon one or the other parties, or upon one or other party with refer- 
ence to that clause itself, and to the other clauses of the agreements 
which were then in dispute. I have not looked at them all, but I do 
not think it would be found, if you went through every one of them, 
that there was any agreement which was exactly in the same terms as 
this, and which would prevent us having the duty of considering what 
this particular agreement means. I have observed that the two first 
leading cases upon this subject, which are referred to in all the books 
— Morgan v. Birnie {a) and Milner v. Field (6) — ^were beyond all ques- 
tion, because in Morgan v. Birnie (a), in the first instance prices were to 
be settled and so on by the surveyor and architect, who was to be sole 
arbitrator in settling such a price, and then the payment was to be 
upon his certificate in writing. Obviously, therefore, without his 
decision there could not be anything due. And in Milner v. Field 
(1850), 5 Exch. 829, which is the basis of all these decisions, there was a 
provision that none of the instalments should be payable unless the 
plaintifEs should deliver to the defendant a certificate signed. I think 
it will be found that in eveiy one of the cases there are words upon 

(a) (1833), 3 M. & Scott 76 ; 9 Bing. 672. 
(6) (I860), 5 Ex. 829 ; 20 L.J. Ex. 68. 
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which arguments were founded. In one of them Lord Justice Melliih ^*^ 
held that the point was whether it was a condition precedent or not. Actieo 
They all turn upon their own words, and none of them are cases in "g^J^^^ 
which the words are so similar to the words in this contract as to oorporation 
dispense with the necessity on our part of looking at this contract and 
saying what the parties really meant. 

Now, looking at it in that way, and looking at all the clauses together, 
clause 9 (to which I daresay my brother Mathew will call attention, he 
called my attention to it just now), is another clause bearing on the 
question. Looking at it as a whole, I think the words ^* all disputes '^ 
are large enough to include the very dispute which has arisen in this 
case, and that that being so, the umpire had jurisdiction, and that we 
ought not to set aside this award. If we are wrong, there may be an 
appeal, I suppose, and at all events an action may be brought upon it, 
in which any question which can now be raised may be raised, and it 
is not a ease in which we ought to exercise the summary jurisdiction 
of this court to set aside an award which, for aught that appears, is 
very honestly made, and made according to justice. 

Mr. Mukpht: I ought to mention to your lordship that there is a 
motion here to enforce the award. 

Mathbw, J. : In this case I am of the same opinion. The doubts 
that I had as to what the parties meant by this agreement enable me 
to pronounce an opinion upon this motion which is altogether free from 
doubt. We ought not to set aside this award unless we are perfectly 
clear that the arbitrators have decided without jurisdiction. Now ordi- 
narily, in contracts of this sort, where the rights of the contractors 
depend upon the certificate of the engineer, there is no question that 
he is appointed and intended to be appointed sole arbitrator between 
the parties as to matters to be dealt with by his certificate, and his 
certificate is final and binding upon both parties. It is impossible for 
either to get behind it. 

Now, was the certificate mentioned here a certificate of that char- 
acter P Clearly not ; because, if you turn to clause 9, you find a 
condition of things in which the certificate would not be binding upon 
the parties, because by clause 9 the vendor guaranteed to make good 
any failure of the locomotives or boilers for a space of six months after 
the date of the delivery of the same — not always, but, as the clause 
goes on to show, if arising from bad material, faulty workmanship or 
from the system of the construction of the engines. That would be 
bad material, faulty workmanship or defective construction of the 
engines at the very time when the certificate of the engineer was given. 
8o that the persons to whom the engines were to be delivered can get 
behind the certificate in that way, and can show that the grounds upon 



24 COURT OF APPEAL. 

1^ whioh the oertificate wan granted are open to dispute, and can refer 

''^^"bS *. that matter to arbitration. Then may thej not refer the grounds upon 

^'c^A ^' ^'^^^^ ^^^ certificate is refused exactly in the same way, or is it an unrea- 

— : sonable construction of the contract to say that that is such a matter of 

dispute as was intended to be referred to arbitration P I come to the 
conclusion that there is too much doubt about the meaning of this 
contract to justify setting the award aside, and I can see very good 
reasons for contending that the arbitrators were right in the view they 
appear to have taken, and that they were justified here in considering 
the grounds upon whioh the certificate was refused in setting those 
grounds aside. 

Motion to set aside award dismissed with costs, and Order made 
absolute for enforcing the award. 

This decision was appealed against, and on the 30th March, 1886, was affirmed 
by the Court of Appeal. 

Lord EsHER, M .B. : I really cannot entertain any doubt in this 
case. The question is whether the arbitrators had jurisdiction to 
try the matter which was submitted to them. If thej had jurisdiction 
to try the matter submitted to them, their decision upon that matter 
cannot be reviewed. The parties have done what to my mind, in con- 
tracts of such magnitude as this, is) wonderful, but nevertheless it is the 
fashion. People who have a tribunal of the highest order, with power 
of revision over that tribunal, prefer to go to a tribunal which they are 
persuaded to think is far better, witiiout any appeal, and when they get 
a wrong decision, as they think, by that tribunal which they have 
chosen, they seek to get such decision set aside. The case here must 
depend upon what is the true construction of the submission, and not 
upon an examination of what the dispute was — that is the question 
which the parties wish to try between them, and we have to see 
whether that question is one which was within the submission. The 
submission here is contained in the contract. The contraoi is a contract 
of purchase and sale, the vendors being, besides sellers, manufacturers, 
and there are many intricate stipulations with regard to the things to 
be manufactured and sold. The payment is made to depend upon 
whether the certificate of a certain engineer is given. That being the 
contract, with all those intricate stipulations in it, you have a stipula- 
tion as to what is to happen if there is a dispute. That is the tenth 
clause, which is in the largest terms, and which says all disputes are to 
be settled by the engineer for the purchaser, and an engineer to be 
appointed by the seller, or an umpire. Of course there '' all disputes " 
may mean a dispute as to anything, not referring to this contract at all, 
but the words are so large that they would seem to me to include all 



COURT OF APPEAL. 25 

disputes that may arise between the parties in consequence of this Hoben- 
contract havinof been made. I think what my brother Mathew has Actien 

* ...I OeaoU- 

pointed out goes very strongly to show how large the clause is. The pchaftand 
cluuse in efEect is this, there being these complicated stipulations in c orporation 
this contract, and it being foreseen that disputes will very likely arise 
in regard to them, it is agreed that all disputes are to be settled by 
arbitration. I must say I agree with what my brother Lopes said, 
amongst other things there might be a dispute as to what is th? true 
construction of the contract, and that, amongst other rlisputes would 
come within the tenth clause. That being the large submission, because 
that is really the submission carried out by the appointment of the 
arbitrators afterwards to settle the dispute, then comes the question 
whether the dispute that arose was a dispute that arose in consequence 
of this contract having been made. What was the evidence P The 
engines were made, and some of them, or all of them were sent to 
Croydon, but the engineer declined to give a certificate, and he declined 
to give his reasons for refusing a certificate, but nevertheless the 
vendors, the manufacturers, said : " We are entitled to the price 
" stipulated by this contract." Now how could that dispute have 
arisen except in consequence of this contract having been made ? It 
could not. It is not a dispute with reference to something else at the 
other end of the world, but it is a dispute arising in consequence of this 
contract having been made. It is obvious the contention on the part 
of the vendors would be, " Notwithstanding the engineer having refused 
his certificate, either upon the true construction of the contract, or by 
reason of something else, by reason of his not having given his 
'^ reasons, and so being unreasonable, we assert and maintain that we 
" are entitled to the price mentioned in the contract." The contention 
on the other side would be, " Whatever his reasons were, whether good, 
" bad, or indifferent, you are not entitled to the price unless he has given 
" his certificate." That is a dispute raised which only could have been 
raised in consequence of this contract of purchase and sale having been 
made, and it seems to me it was a dispute within the tenth clause, and 
therefore that the arbitrators appointed were appointed under the sub- 
mission contained in that tenth clause, and they were therefore entitled 
to decide the question that they have decided. Under those circum- 
stances, it is not material to consider whether they have decided rightly 
or wrongly. I have my own suspicions about what has happened, but 
that is immateriaL The parties have elected thmr own tribunal, and 
they have the great satisfaction of coming to that which is the fashion^ 
able proposition, that it is far better to have a decision against you 
than to have an appeal ; they have got that, and much good may it do 
them, but it is the result of their own choice. They have got that and 
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1980. must abide by it. It seems to me there was ample jurisdiction, and 

rebruirv 4, perfeot jurisdiction in these srbitrators to decide what they have, and 

M^rehi). it follows from that that the court ought not to leave the vendors to 

'- bring their action, and that the decision of the court below was quite 

right, and under those circumstances the appeal must be dismiseed. 

Lord Justice Lindlbt : I am of opinion that the arbitrators here 
have not exceeded their jurisdiction. The truth is that these agree* 
ments, without an arbitration clause, are very often extremely onerous, 
and extremely harsh in their operation. The payment price is made 
to depend upon the certificate of an engineer, who for any reason, 
good, bad or indifferent, will not give a certificate, and it is to mitigate 
that state of things that they put in the tenth clause in this case, 
which is to the effect that all disputes are to be settled by arbitration. 
We are asked to say that that language does not mean what it says. 
We are asked to say '^ all disputes " does not mean a particular kind 
of dispute, the dispute being this, whether the purchase money is pay- 
able or not under the contract. It appears to me so to construe the 
contract would bfi very much to cut down and discount the very 
meaning of the language of the tenth clause, and I see no reason for 
it. It appears to me that we must construe clauses 5 and 10 
together, and when we do that it appears to me that this is precisely 
one of the disputes the parties contemplated referring to arbitration. 
Under those circumstances, I think that the appeal must be dismissed, 
and with costs. 

Lord Justice Lopes : In this case we have not got to consider the 
question as to whether the arbitrators have rightly decided, but we 
have to consider whether or not they have acted within their jurisdic- 
tion. However wrong their decision may be, provided they have acted 
intra vires, their decision is final. The question, therefore, that arises 
is with regard to the true construction of this contract, especially with 
regard to the true construction of clauses 5 and 10 of the contract. 
In point of fact it comes to this, is the dispute that has arisen a dispute 
within the submission — is it a dispute within clause 10. Now, first, I 
will call attention to clause 5, which is in these words, ** The purchasers 
** shall pay the vendors one-half of the contract price,'' &c. (reads the 
clause). The engineer refused to give his certificate, and also refused 
to give his reasons, and in consequence a dispute has arisen under this 
clause as to whether or not the contract money is payable, or whether, 
in point of fact, the engineer has unreasonably withheld his certificate. 
That being so, we now come to clause 10, and it must be borne in mind 
that there are other clauses besides under which disputes may arise. 
Clause 10 is in these words, " All disputes are to be settled by the 
*^ engineers of the purchasers," &c. (reads clause). I read the words 
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'^ all disputes " in this way, that it means all disputes respecting the 
contract or its construction. If that is the true construction, there 
con be no doubt the dispute about which 1 have spoken, which has 
arisen under clause 5, must come within the words ^* all disputes." I 
think, therefore, the decision of the court below was right, and that 
the appeal must be dismissed. 

[The author is indebted to Mr. Edmund Dean, solicitor to the appellants, for the 
transcript of the judgment in tbo court below, and to Messrs. Woodard, Hood 
and Wells, the solicitors for the respondents, for the transcript of the judgment in 
the Ck)urt of Appeal.] 
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SCHOOL BOARD FOR LONDON v. NORTHCROFT, SON, AND NEIGHBOUR, 

AND OTHERS. 

Quantity Surveyors — Measuring up. 

The plaintiflh had employed the defendants, as quantity surveyors and measurers, on hnilciingB of 
the value of £12,000, which had been completed and measured up. 

They now sued, (1.) in detinue for certain papers of calculations and memoranda. 

(2.) For negligence in a clerical error in the calcolatiun, whereby they had overpaid two mms 
Of £118 and £15 15b. 

(S.) For money had and received in respect of £74 charged by the defendants for lithography. 

Held, (1.) that the measuring up having been doae, the plaintiflb had no right to the 
memoranda : 

(2.) that the defendants having employed a competent skilled clerk who had carried out 
hundreds of intricate calculations, were not liable for negligence in respect of these two clerical 
errors: 

(S.) as to a sum of 15 per cent, paid by the lithographer to the quantity surveyor, that although 
the defendants being the plaintiffs' agents, the payment of any commission to the defendants was 
illegal and improper, yet as it was agreed in this case the defendants should employ their own 
lithographer, they might retain this, which was really a discount for cash. 

This was an action for detinue of certain bOls of quantities, dimensions, and 
abstracts made by the defendants and relating to certain property belonging to the 
London School Board. The plaintiffs also claimed damages for negligence in draw- 
ing ap certain bills of quantities and the recovery of certain moneys received by the 
defendants to the use of the plaintifEs. 

The defendants denied the plaintiffs' right to have the documents in question, as 
they alleged such documents were prepared by them solely for the purpose of making 
up their bills of quantities for the contractors, and, further, on the ground that the 
plaintiffs did not ask for them for the purpose of verifying the measurements of the 
schools, but for the purposes of an inquiry into the conduct of certain persons 
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1880. connected with the building operations. With regard to the negligence, the defendants 
Vardi 10, ^'^ ^^^ ^^^® mistakes were purely clerical and quite unavoidable. 

The further facts of the case will appear sufficiently from the judgment. 
Murphy, Q.C., Douglas Walker, and Gore-Browne for the plaintifEs ; Bosanquet, Q.C., 
and Wightman Wood for the defendants. 

A. L. Smith, J. : This is an action brought by the School Board for 
London against Messrs. Northcroft & Co., upon five separate and dis- 
tinct heads of action, and I shall have to deal with them shortly icriatim 
apart from each other. The controversy between the plaintiffs and the 
defendants arises out of an agreement which was come to somewhere 
about April, 1879, at which time the defendants undertook to take out 
bills of quantities for the London School Board. Prior to that date 
the defendants had taken out bills of quantities for the London School 
Board, but new terms were then arranged between the parties. The 
reasons for those new terms appear in the correspondence that took 
place. In 1879, it not being contemplated, very naturally, that the 
Board would have such a large amount of building on hand as they had 
theretofore had, negotiations thereupon took place between the Board 
and Messrs. Northcroft as to the terms upon which- they would under- 
take to do the bills of quantities which were wanted by the Board, and 
the ultimate agreement was that the defendants agreed to do one-fourth 
of the Board's work in taking out bills of quantities at 1 per cent 
That was the agreement which was come to in 1879. I pass now to the 
year 1885, when, as I understand, new schools had to be added to, or 
rebuilt by, the School Board. One school was in Henry Street, and 
the other school was in Pocock Street. I will first deal with what 
took place in Henry Street, and leave Pocock Street out for the 
moment, because, in reality, what rules as to Henry Street rules as to 
Pocock Street. 

The ordinary specification and plans are made by an architect, and 
Messrs. Northcroft. were engaged to take out the bills of quantities, and 
they took out the bills of quantities. Without going into det-ails now, 
they took out the bills of quantities in nine parts at the instance of the 
Board, and they sent in their bills of quantities, upon which, of course, 
the builders were to tender, and at the end of five out of the nine parts 
of the bill of quantities they had lithographed in, what I may shortly 
state as *' Moiety of charges for lithography, postage, &c., &o., do., do.'' 
There is a large general item at the end of five out of the nine parts oF 
those bills of quantities. Each item is not only in the same words (I 
think I read the largest), but suffice it to say that it is a sort of general 
8weeping-up clause at the end of five out of the nine parts of the bills 
of quantities. 

Matters went on, and the contractor who tendered was a gentleman 
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named Wall, and he got the contract for £10,700. There was, I have BcbnA 
been told, a further contract for about £1,000, and the upshot of it was for 
that the works were completed in June, 1887. The works were measured ^^^^.^ 
np by Messrs. Northcrof t, the defendants, and the whole matter was 
settled between the Buard and the builder except as regards retention 
money, which is kept in hand to the present day, but for all practical 
purposes, as regards what Messrs. Northcrof t had to do upon this job, 
and as regards them and the Board, matters came to an end in June, 
1887. I want to emphasize that date, because it is material upon a 
point which I will deal with in a moment. Shortly after this time, or 
about this time, according to the correspondence, it would appear that 
the School Board were not satisBed with the way in which their build- 
ings had been executed. It would seem from the correspondence that 
passed that they had an idea that something had not gone right some- 
where, and they ordained that a committee of inspection or investigation 
should be appointed for the purpose of looking into the matter as 
regards their respective buildings. I have nothing whatever to do with 
any other buildings except the buildings in Henry Street and in Pocock 
Street It is manifest to me that they very soon, indeed as early as 
August, 1887, began to attack (and I ub^ the word advisedly) Messrs. 
Northcroft & Son. The solicitors wrote a letter demanding that they 
should deliver up to the Board all dimensions, memoranda, details, and 
80 on, which they (that is to say, Messrs. Northcroft) had taken out. 
Messrs. Northcroft prepared the bills of quantities for the school-house 
in Henry Street. Messrs. Northcroit took their stand upon this : — ** If 
** you make a demand upon us in law, we say that in law you are not 
** entitled to them, and we will not give them to you.'' That leads up 
to the first head of Claim No. 1, for which the present action is 
brought. 

The first head of claim is a claim in detinue, and the plaintiffs allege 
that the defendants have detained the plaintiffs' goods, per quod they 
are damnified to the extent of £38. And the way the damages are 
made out is this: — If the defendants had delivered up what the 
plaintiffs alleged to be their documents, these original dimensions, 
memoranda, and so on, Mr. Rick man, whom they employed to re- 
measure these buildings, would have been able to measure them 
quickly, more expeditiously, and at less cost than he did to the Board. 
Mr. Rickman's charge was £38. Say the plaintifib: — *'You have 
** detained our memoranda, and we have lost because we could not get 
'* them, our man whom we put on to re -measure, charged us £38 more 
** than he otherwise would have done, and we claim to recover that £38 
" from Messrs. Northcroft in this action." Now, in my judgment 
detinue dearly will not lie, and for this reason. To maintain detinue 
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i9ji9. the plaintiff must make out that the defendant has detained the 
M>rch !». plain tift's goods. Now, I should like to know how it can be said that 
what I call the private memoranda^ whioh were made by Messrs. 
Nnrthoroft for the purpose of framing that which ultimately became 
the property of the plaintiffs, namely, the bill of quantities, ever 
became the property of the plaintiffs. The paper belonged to Messrs. 
Northoroft, the ink belonged to Messrs. Northcroft, and the brains that 
put the calculations on paper belonged to Messrs. Northcroft, and I 
want to know how that document which came into existence ever 
became the property of the plaintiffs. In my judgment it never did, 
and therefore the demand which was made by Messrs. Gedge, Kirby 
& Millett, as early as August, 1887, for the return of this manuscript 
wns ill-founded in law, and Messrs. Northcroft were well founded in 
law when they said, '' Your legal demand we will not comply with, and 
** we will not give them to you/' But there is another aspect to this 
case. I think a declaration could be made against gentlemen in the 
position of Alessrs. Northcroft upon a breach of duty in this form, and 
I should amend, because in these days we do not stickle about any form 
of pleadings. If the building owner wanted to measure up the work, 
and he made a demand from the quantity surveyor, ^' Give me those 
^ details which you have, because I want to measure up and finish this 
** work which you initiated by your quantities," I think it would be 
the duty then (assuming he had them), of the quantity surveyor to 
hand them over to his principal, because, in my judgment, his duty 
would be to do the best he could for his principal until the whole work 
had been finished, completed, measured up, and done with. In this 
case, as was pointed out by counsel, that is not what the plaintiffs 
want. The plaintiffs do not want, and never did want, these memoranda, 
details, and dimensions, to finish the measuring up of this building, 
because that ought to have been finished in June, 1887, but what they 
wanted were the documents to see whether they could not make out a 
case against Messrs. Northcroft, so that they might bring the matter 
into a court of law, and in my judgment, holding the scales as evenly 
as I cAn between the paiiies, at this time, Messrs. Northcroft were 
perfectly right in saying, ** You shall not have them." 

Let a plaintiff, when he attacks a defendant, bring his action, and 
t!ie law then allows him to have the documents which he is entitled to, 
that is, by the process of discovery. It therefore seems to me that the 
first head of claini which is put forward in this case, namely, £38, by 
reason of the defendants not allowing the plaintiffs to have these 
memoranda and details, is ill founded in law, because that is not the 
way you frame your statement of claim, an'l that, therefore, the defen* 
dants are right upon that head. 
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I now oome to No, 2, and that is a question as regards £118 said to school 
have heen overpaid by the School Board to Mr. Wall, the builder, by 'or 
reason of a blunder on the part of Messrs. Northcroft's clerk. Now, in „ •• . 

. 111.. NorthcrofU 

order to succeed upon this head, the plaintiffs must make out, to my — ~ — 
satisfaction, that the defendants have been guilty of some omission of 
dutj' towards the plaintiffs which, otherwise, a man of reasonable care 
could not have been guilty of, which, in other words, is called negli- 
gence. Upon that I wish to make this remark. There is a very large 
building, practically £12,000 worth of bricks and mortar were put up 
at this place in Henry Street. It was a lump-sum contract for £10,700 ; 
there was also a contract for another thousand pounds. It seems to 
me, upon the figiures according to what one gentleman stated, that the - 
Board have had this work put up for somewhere about £300 more than 
they contemplated it would cost originally, with the omissions and 
additions, taking one against the other. I do not think a building- 
owner ought to complain if he never meets with a worse fate thiin that 
the work costs no more than £300 above what was originally contem- 
plated. They, however, say, " No, we have paid £1 18 too much to the 
" builder by reason of your (Messrs. Northcroft's) negligence." Now, 
what is the negligence P It is conceded how the blunder arose, or, if 
it is not conceded, it is proved by the witnesses who have been called 
by the plaintiffs, and I have not to rely upon anything that \>as 
stated by the defendants as regards this point. It was a pure cleric^d 
error on the part of the clerk of Messrs. Northcroft. Nobody suggests 
that the clerk is incompetent, and, what is more, if they did, it seems 
to me, if he is the man who carried out these hundreds of calculations 
which must have been carried out with regard to the works, it is not 
remarkable that there is a blunder in it, at any rate they have only 
been able to pick out of the whole account two blunders, and that is 
£118 and the 15 guineas, which I will deal with in a moment. There 
is no evidence, therefore, before me that the clerk is incompetent, the 
evidence before me is that the clerk was competent, and I have 
only to turn to Mr. Theobald's own evidence, in re-examination by 
counsel, to get the statement that no one else could have found out 
the mistake except the person who took out the quantities. That error 
was made by the clerk, and it would not have attracted the defendant's 
attention unless there was a variation in the excavations, and they 
never would have had their attention called to it again unless that 
had happened. Can I find, upon that evidence, that the defendants 
have been guilty of actionable negligence P Counsel said, and it 
certainly pressed me hard, why did they do away with the book of 
measurement P Now, I am not satisfied about the doing away with 
that book at all ; the blunder here is proved ; and if we had this book 
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1889 of measurements here qtia this item, I feel certain that nothing would 
March 19. have been got out of it to the detriment of one side or to the benefit of 
the other. Still, upon that poiot I must say I feel it is a most 
suspioious oircumstanoe, when litigation is going on, that any doou- 
ment should be made away with, and I protest that it is a most 
suspicious act, and I advise everybody who hears me, if he ever gets 
into litigation, to take care to keep all the documents, whether they 
are for him or against him, because getting rid of a document when 
everybody suspects that something is in it, which perhaps is not, does 
him much more harm than producing it, so that the parties may be able 
to find out the facts. I weigh that circumstance, but I come to the 
conclusion that in this case the plaintiffs have not made out a case of 
negligence, which they must do in order to recover this £118 from the 
defendants. I should also add this. It has nothing to do with my 
judgment, but it is in evidence before me, and it is quite clear that the 
Board are not going to lose it, because Mr. Wall has written a letter (it 
has nothing to do with the issue which I have to decide) saying, " If I 
*' have been overpaid £118, 1 shall be only too glad to return it to the 
•* Board.*' So much for No. 2. 

I pass over the question about the lithography for one moment, and 
I rome now to No. 3. The Board say they are entitled to get £150 
out of Messrs. Northcroft, because Messrs. Northcroft have certified 
that £150 worth of work has been done, which was omitted to be done, 
and that the I ef ore they have paid £150 for nothing. Now, counsel, 
curiously enough, in opening this case, frankly told me that he could 
not explain to me what the cause of action was until the facts were 
ascertained, and he said he would address me further upon it, and I 
can well see now why he took that course. It was because he had got 
no facts at all to address me upon. His own witness, when in the box, 
could give me no evidence that that £150 worth of work suggested to 
have been overcharged had been omitted. And, what is more, upon 
that I said, '^ If you on the plaintiffs' side cannot say that there has 
** been an omission of £150 worth of work, am I to say that the 
** plaintiffs are to put their hands into Messrs. Northcroft's pockets by 
'' reason of negligence, inasmuch as they have allowed them to pay for 
*' Jb'150 worth of work which has not been done P " When Mr. North- 
croft came into the box he clearly satisfied me that upon that head the 
plaintiffs cannot recover. 

Then there is another item, and tha^ is No. 4. The plaintiffs' clsim 
against the defendants is £94 odd, and the case against them is this. 
In the original tender, or bills of quantities, if you like, which were 
tendered upon, it was put down that there was to he a stene coping, 
s^ith an iron railing on the top, to the value of £94 odd. It is said, 
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*^ That has not heen done ; the Board, through your negligence, paid sohooi 
" the builder £94 odd, which you ought to have seen never had been .for 
" done, and we have therefore paid £94 too muoh." The plaintiffs ^^ ». ^ 

Bay, " We want to get that out of you because you were negligent." I 

am bound to say that no intelligible evidence on that point was given 
on the plaintiffs' side. Counsel might well have left the case there, 
but he was not content, and he called Mr. Northcrof t, and Mr. North- 
croft entirely satisfied me that it was originally contemplated to be in 
two portions, namely, stone coping and railing, one at the south-east 
and the other at the south-west corner. I think that £41, a component 
part of this £94, was spent in a stone coping and aki iron railing, and 
that as to the other part, instead of having a stone coping and an iron 
railing, it was subsequently decided that they would build a wall 7 ft. 
6 in. high, with a coping on the top of it. That was done, and Mr. 
Northcroft tells me that £94 worth of work was erected upon this site» 
although it was not spent altogether on iron railings and stone coping. 
There is no evidence on the other side as to that, and I therefore find 
that that point falls. 

Now I come to what, to my mind, is certainly a more difficult 
point, and it is one upon which my mind has fluctuated during the 
hearing of this case, and that is, the question about the charge of 
£74 i5s. 6d. for lithography, postage, &c., &c. It is quite true, as 
pointed out by counsel over and over again, that the Board demanded 
vouchers for what the defendants had paid the lithographer, and 
I cannot wholly accept the statements which were made by Mr. 
Northcroft, junr., that he did not know perfectly well that the Board 
wanted to get hold of the fact as to how much they had paid the 
lithographer. They would not, however, tell the Board. They were at 
arm's length before this, they had got at arm's length about dimensions 
before the question as to the lithography came upon the surface. The 
same position, however, was taken up by the defendants as regards the 
vouchers for lithography as was taken up as regards dimensions and 
memoranda for bills of quantities, and, although Mr. Northcroft 
suggested to me that he could not see it, I cannot read the correspondence 
which has been read, and which is before me, without seeing that the 
parties were at arm's length, and that, in reality, the Board were 
imputing misconduct, to put it shortly, to Messrs. Northcroft, and that 
Messrs. Northcroft were resisting that, and would not help the Board. 
And I am not surprised at it. If a man is having misconduct imputed 
to him, he has a right not to help the gentleman who is imputing it to 
him. At last interrogatories were a^dministered to Messrs. Northcroft 
as to this matter, and as to how much he paid out of this £74 15s. 6d. 
for lithography, and then he says, in answer to that interrogatory, that 

n. 
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1880. he charges £42 10s. for lithography, and 15 guineas, 5 guineas, £5, 
March 10. £3 28. 6d., and 3 guineas for the services which he rendered. At one 
time I certainly was disposed to hold, and I had practically made up 
my mind upon this point, that, as regards the 15 per cent, which had 
been allowed to Messrs. Northcroft by the lithographers, that must go 
into the pockets of the Board. Counsel has undoubtedly stated 
the law correctly, and I wish to state it agaiu, because it cannot be 
too often repeated, considering what is going on. I know in every 
branch of business, from your menial servant, from your outside 
servant, from your agent, and from everyone, thut cankerworm of taking 
commission and discount pervades the whole system of business fr»m 
start to finish, and the result is the master is robbed, h ca ise, of course, 
the master has to pay for it in the result. Undoubtedly the law is 
that, if an agent goes for his principal to get an article for his prin- 
cipal, that agent is only entitled to charge his principal the price 
which he could have got that article for, and which he would have 
had to pay for that article, and he is not, in law, entitled to make a 
profit or to get a discount or a commission, or whatever you like to 
call it, and put it into his own pocket ; and the Uw is, if an agent 
does that, and if it is found out, the principal is entitled to bring an 
action against the agent to disgorge that and to put it into the prin- 
cipal's pocket. There is no doubt upon the law on that subject, and 
I certainly was strongly of opinion to hold this case to the ordinary 
law, but there was a remarkable absence of evidence on the plaintiffs' 
side. They leave it on the ordinary law, and they are entitled to 
leave it on the ordinary law, but the bell-wethor witness, if I may call 
him 80, of the plaintiffs was Mr. Rickman. Counsel may discount 
Mr. Bickman as much as he likes, but Mr. Rickman was the man put 
on by the Board for the purpose, if possible, of seeing whether the 
Board had not been imposed upon by the gentlemen whom they had 
employed in erecting these buildings, and Mr. Rickman has made a 
written report to the Board. 

Now, what is the view that Mr. Rickman puts forward to the Board 
as being the proper way in which the Board should pay their quantity 
surveyor? Mr. Rickman speaks of IJ per cent., but it is per Cecily 
immaterial whether it is 1 J per cent, or 1 per cent., because, if it is worth 
Messrs. Northcroft's while to do the Board's work at 1 per cent., they 
doing a quarter of the work which the Board had to do, that makes no 
difference, in my judgment, to the principle. Mr. Rickman says here, 
as to the case of lithography and the other necessary expenses, it is 
better for the surveyor to employ his own lithographer. Whom did 
Messrs. Northcroft's employ ? Did they employ the Board's litho- 
grapher or their own lithographer P That is the materiality of that 
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evidence, because it is a very different thing whether the lithographer Boho6i 
is the lithographer of Messrs. Northcroft, or whether he is the Utho- for 
grapher employed for the principal by the agent. Mr. Rickman says jj^-^. 

it is better for the surveyor to employ his own lithographer, and that ■ 

the lithographer's account should be submitted, when there is a dispute, 
to the principal, and it is understood that such accounts are subject to 
a discount for cash. That is what the Board had in their pocket when 
they were attacking Messrs. Northcroft yesterday and to-day upon 
this system of discount. We know that their own witness had 
reported to them in writing that the usual and proper way, and what he 
recommended was that the quantity surveyor should employ his own 
lithographer, and that he would pay his own lithographer, subject to a 
discount for cash. That is exactly what Messrs. Northcroft have done, 
and I, sitting here, cannot come to the conclusion, and I do not come 
to the conclusion, that in this case they have done wrong, although I 
am bound to say that in ninety-nine cases out of one hundred, unless 
there is some such custom proved, I should say they had done wrong. 
Therefore, as regards this first point about the discount, although it is 
a matter small in amount, it is large in principle, because I think 
one came to £6 odd and another to £5 odd on the Pooook Street 
School, and I am of opinion that the plaintiffs have failed in making 
out that charge against Messrs. Northcroft. 

As regards the 15 guineas, that is a question which arises from a 
blunder again. I am satisfied how it arises, and I am also satisfied 
that I should not hold Messrs. Northcroft responsible for that. The 
observations I made as regards the £118 applies to the 15 guineas, and 
also the observation which has been already made that the builder, 
Mr. Wall, has already said he has been overpaid that 15 guineas, and 
he is quite willing to refund that to the Board. 

As regards the other items, which are paltry in the extreme, 
5 guineas, £5, £3 2s. 6d., and £3 3s., they are all small matters 
^hich Mr. Northorolt states he was retained to do by the architect 
as the work went on. They are trivial in the extreme, and they are 
very small sums when we are dealing with a contract for £12,000. 
There is therefore the total of these small sums which it is now left 
for me to decide. As counsel says, the architect is not called to 
contradict it. But supposing that he did tell Mr. Northcroft, " You 
" may do some of these items," that would not bind the Board. I 
suppose counsel's suggestion is that you should have it under the 
common seal of the Board before Messrs. Northcroft oould sue for 
such a trivial sum as 3 guineas. I am sure I do not know how 
that is, but I am not going to act upon that to-day. 

As regards all these items, I am of opinion that the Board have not 
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U80. made out their case^ and I therefore give judgment for the defendants 
MMt>hi9. with oosts. 

The above judgment (taken from a transcript of the shorthand writer's notes) 
is published by the kind permission of the Gooncil, from the " Professional Notes'* 
of the Suryeyors* Institation. 
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QUEIU'S BlHGH DlYISIOlf. 

(^Btfore Dat, J., and a Special Jury.) 
LONDON SCHOOL BOARD t. WALL. 

Not. is, 

pnvimif Building Contract — Construction — Wilful Omissions and DeriatioM 
ft?rSS^ bj/ Builder — Certificate not Conclusive — Powers of the Clerk 

of the Works. 

On the 15th Augast, 1884, Wall Brothers, the defendants, agreed with the School 
Board for London to construct a school house in Kilbum Lane, as described in the 
drawings and specification referred to, and in accordance with the conditions 
attached to the agreement. 

In the specification, under the head " excavator,** the defendants were to cover up 
the playground with hard dry debris, average six inches deep, to form, level, rammed, 
and prepared for paving ; and under the head '* bricklayer,*' it was provided that the 
mortar should be composed of well burnt stone Hme, and clean sharp river or pit san(\ 
screened and mixed in certain proportions. 

Condition (20) provided that : — 

'* A certificate of the architect or an award of the referee hereinafter mentioned, ai the case mnj 
'* be, Hhowing the final balance due to the contractor, ii to be conolnBtTe evidence of the worka 
" having been duly completed, and that nich balance Is payable to the contractor at the time 
" hereinbefore mentioned, but withoat prejudice to the liability of the contractor under clanaes 16 
" and 2 ', and ontil such certificate or award shall hftve been given, the contractor ihall have no 
" daim whatever at law or in eqnity against the board for any balance alleged to be due to 
" him in reipect either of the worki comprised in the contract or of any extras or additions 
" thereto." 

And condition (22) provided that : — 

*' It is expressly provided and agreed that no final or other certificate shall under any eiroum- 
'* stances cover or relieve the contractor from his liability for any fraud, default, or wilful deviation 
" from this contract and the works described in the drawings and specification, but he shall x«main 
'* responsible for four years from the time of the completion of the works for such fraud, default, 
or wilful deviation, and for the consequences thereof, whether the same be discovered or noted 
previously or subsequently to the granting of such final or other oertificate." 






An action was brought within four years from tlie time of completion, in which 
it was stated, ^1) that the work above described had not been done ; (2) that the 
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breaches coinplained of were knowingly and wilfally committed by the defendants, London 
who, nevertheless, claimed and received payment as for work done in accordance ^o^ 
with the agreement ; (3) that the breaches were fraad, default, and wilful deviation ^• 

within the meaning of the condition above set forth ; (4) that the defendants had 

obtained certificates from the plaintiffs* architect for payments on account of 
the works at various dates down to the 6th July, 1886, by falsely representing to 
him that the work, materials, and other matters referred to in the specification had 
been provided and performed in accordance therewith, and so obtained payment 
from the plaintiffs of large sums ; (5) that the defendants by reason of the premises 
ought not to be heard to set up for any purpose any certificate obtained by such 
false statements. 

Repayment was claimed of all monies paid under the certificates, subject to 
allowance for the fair value of the work done and materials provided. Damages 
were also claimed for the breaches of the said agreement and conditions, as amounting 
to or involving fraud, default, and wilful deviation within the meaning of 
condition 22. 

The defendants denied every allegation made by the plaintiffs as the foundation 
of the claim, and set up condition 20, and alleged that it was thereby provided that 
the certificate of the architect, showing the final balance due to the contractor, 
should be conclusive evidence of due completion of the works, but without prejudice 
to the liability of the contractor under clauses 16 and 22. 

Clause 16 provided that : — 

'* Any defects, ilmnkage and other faults which may appear within four months from the eom- 
" pletion of the works, and arising out of defective or improper materials or workmanship, are, upon 
** the direction of the architect, to he amended and made good hy the contractor at his own eost» 
" unless the architect shall dedde that he onght to be paid for the same, and in case of default the 
*' board may reooTer from the contractor the cost of making good the works." 

They said that if the matters complained of existed, they were defects, shrinkage 
and other faults arising out of defective or improper materials or workmanship 
within the meaning of clause 16, and did not appear within four months of the 
completion of the works, nor did the architect give any direction that they should 
be amended or made good by the defendants. 

They further said that if the work as executed differed from the specification, the 
difference was owing to the defendants having, as they were bound to do, complied 
with the requirements and orders of the plaintiffs' clerk of the works during the 
construction of the buildings. 

The plaintiffs, in reply, set up non-compliance with condition 19, which was as 
follows ;— 

** The contractor shall be entitled to payment for his work in manner following, that is to say, 
'* to an instalment every month eqnal in amount to four-fifths of the prime cost of the work 
" execnted in the preceding month, according to the value of the same as computed by the archi« 
** tect, and to the balance (whatever the amount of the same) at the end of four calendar months 
" after the architect shall have given his certificate in writing to the board and to the contractor 
" that the works have been completed according to the true intent and meaning of the speoification 
" and of these conditions, and have been delivered to the board. Provided, nevertheless, that no 
** such certificate shall be given until the contractor shall have delivered to the architect a full and 
'* particular accoui\t in writing of all his claims upon the board in respect of the contract and 
" evesything theran and herein contained, including all claims for extras and additions." 
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1890. And also set up condition 5, defining the powers of the architect, and contended that 
NotTis. ^^ alone could alter, vary, or order the partial execution of, the specified works. 
Condition 6 provided that : — 

'* The architect BhsU have fall power and anthority from time to time and at all times to make 
and issue snch further drawings, and to give snch further instractions and directiona as may 
appear to him necessary for the guidance of the contractor and the good and ivoper execution of 
the works according to the specificAtion, and the contractor shall receive, execute and obey and 
'* be bound by the same as fully and effectually as though th^ had been mentioned or referred 
'* to in the specification ; and the architect may also alter and vary, or only partiaUy execute 
" any of the works contemplated by the specification and contract, but the board shall not 
'* become liable to the payment of any charges in respect of any such additions, omissions, varia- 
" tions or deductions, unless the instructions for the same shall have been given and signed by 
** the architect as an official order (on the recognised printed form) and countersigned by the 
" clerk of the board (such counter signature being unnecessary in the case of sums induded in the 
** contract amount), nor unless the same shall have been claimed for by the contractor in writing 
" within seven days after the work in which the same shall have been executed, such claim to 
" contain the description and quantity of such worka so done, the labour employed and the 
'* materials used therein, and to be accompanied by vouchers for all labour claimed for."' 

They also replied that the defendants well knew that the plaintifiEs* clerk of the 
works had no power to require, order or consent to any omissions, variations or 
deductions. 

Summing up. 

Mr. Justice Day : Gentlemen of the jury, this is an action brought 
by the London School Board against certain builders, to recover 
damages for breaches of a contract entered into as far back as the year 
1884. It is an action brought under a condition or term of the con- 
tract in respect of -which actions are not often brought, even if such a 
term be a common term. Speaking for myself, I do not think that my 
attention has ever been called to such a term in a contract, although it 
seems to me to be a term which has been very properly introduced by 
the School Board into this, and, probably, into other contracts, and 
one which is very likely, I should think, to become a usual and common 
term in contracts of this description. Although it is introduced by 
the School Board into this, and, as I said before, probably, into other 
contracts, it is a term or a condition which they might very well, 
although they are a School Board, express in more suitable language ; 
it is most inconvenieotly framed, and it is very difficult to deter- 
mine the precise meaning of some of the expressions used in it. The 
condition is that the contractors shall remain responsible for four years 
from the time of completion of the works, for " fraud, default or wilful 
" deviation.*' Now, ** fraud " is a well understood term. I am sorry 
to say it is constantly receiving interpretation, or rather, I should say, 
application, in courts of justice ; it is a term with which we are all too 
familiar. The word " default " is a term which is also very well 
known ; " default " is simply failure, and it is a term very well known 
both in courts of justice and out of them ; nobody can doubt what 
default is. ** Wilful deviation '' is a more ambiguous expressioui 
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because it is difficult to say that a man who has a contract before him London 
and does not carry it out is not wilfully deviating from it ; his acts Board 
are intentional, he intended to do the thing he does ; and wilful waiu 
deviation, I suppose, is doing something which is inconsistent with 
tlie contract which is before him. It is difficult to see how it is 
not wilful ; at any rate, the act is wilful. If he has it before him, 
in his mind, at the time he does the act, that will be a deviation, it is a 
wilful deviation. It may be that they do not refer to the act itself, 
which is always more or less a wilful act, but they refer to the act 
being present to the mind of the person who does it ; that is, probably, 
wilful deviation But the word itself is certainly a word, as it seems 
to me, very inconveniently inserted here, because ** default" would 
apply to every case where a man fails. Wherever a man fails to carry 
out a contract, wherever he makes default, that is to say, if he is 
guilty of any breach of contract, whether of omission or commission, 
it would seem that he would be responsible under that word "default." 
And yet I cannot suppose that that is what was intended. If it was 
intended, it would have been better to have used different words 
altogether, and have said that a man shall be liable for every breach of 
ofmtract for four years from the time of the contract being completed. 
That would be clear; but, when you find that he is only to be respon- 
sible in case of " fraud," which is the first word used, and, thirdly, for 
" wilful deviation," one would think that ordinary default was to be 
excluded. But still there is the ordinary word ** default " introduced 
into the condition : it is introduced, but I think in this case that we 
may ourselves strike out that word as it were, because I do not think, 
listening to the opening of Sir Henry James, and the reply of Mr. 
Wright, that you are called upon by the School Board to consider 
the word *' default " in this case in the ordinary sense ; you are not 
to take into consideration mere ordinary defaults which do not amount 
to fraud on the one hand, or do not amount to defaults arising from 
the deliberate intention to benefit yourselves at the expense of your 
employers, on the other hand. That seems to me, as far as I can 
gather, to be the gist of this action, and it is to be gathered to a 
great extent from the language used — not altogether, because there are 
difficulties in the words used — but certainly to be gathered from the 
various fair explanations of the contract (I may use that expression) 
wh'ch have been given by Sir Henry James, and afterwards by Mr. 
Wright in his reply. Therefore, gentlemen, I think you had better 
d rect your attention here to defaults which may be said to be inten- 
tional defaults ; that is, intentional in this sense, that the person is in 
default knowing at the time of his making default that he is violating 
the contract, what I may term deliberate violation of the contract. 
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1800. That is to say, you would not take into consideration mere oyersights 
- Hat. 19. or casual omissions, but you will direot your attention to intentional 
breaches of contract. That is, as far as I can gather, what is intended 
by the School Board, and not only intended by the School Board, but 
it is putting a fair construction, and, to my mind, a reasonable con- 
struction, upon the terms of this contract. 

Now, supposing you should find that there have been such breaches of 
the contract in the sense in which I have explained it to you, the next 
question would be, what are the damages which are recoverable. Now, 
ordinarily speaking, if a person enters into a contract, say, to make a 
thing, and makes a thing entirely different from what he has contracted 
to make, the remedy is to reject the thing, not to take the thing, decline 
to have it, because you are not bound to have anything but the thing 
which the man has contracted to make. But, of course, to that general 
rule there must be exceptions. For instance, if you are the owner of 
land and you contract with a man to build a house of a particular 
design on your property, and he builds a house which is not in 
accord with the directions you have given to him, of course 
you might say, '* You must take that house down and build 
'* another " ; but that would be imreasonable. Our law has happily 
been developed out of the necessities of the occasion, and by the 
good sense of those who have to administer the law, whether 
they be judges or whether they be juries, and it would not recognise 
and could not recognise, the right of a person to have a house pulled 
down altogether, simply because in some places it did not correspond 
with the plan which was originally intended; that would involve 
penalties of a too outrageous character. Therefore, where the defects 
are such that they can be remedied, the person guilty of the default 
is bound to remedy them ; but, where they are defects which 
cannot be remedied, except at a cost and expense utterly in- 
commensurate with the breach, a person should not be called upon 
to do that which is utterly unreasonable, and which would be 
an excessive burthen upon him, without any commensurate ad- 
vantage to the person who claimed. Therefore one must suggest 
some other way of estimating the damages. In the present 
case it is said that many of the defects are defects which can be 
reasonably amended ; and where you are of opinion that they can be 
so easily amended, the plaintiffs would be entitled to the expense that 
they will be at in amending the thing. Because here is a property of 
their own which has been occupied by a building ; they have to accept 
the building ; in one sense they cannot help it ; it is on their land, 
there it is ; the building becomes theirs as brick is added to brick upon 
their freehold, and they having got this, are entitled to have with it 
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the nieans of remedying the defects which are reasonably remediable ; ^^ 
and to the extent that such defects are reasonably remediable, the ^oMd 
Board would be entitled, supposing in fact there had been such ^•"^ 
breaches of contract as I have referred to, to such money compensa- 
tion as would enable them to remedy the defects. If there are defects 
here to which your attention has been called, and which you may 
find to be defects — I give no opinion as to whether they are defects 
or not, but there are alleged defects to which your attention has been 
called, which it is admitted on both sides are not reasonably remediable, 
that is to say that it would be utterly unreasonable to pall the whole 
of this building down for the purpose, for instance, of widening the 
concrete under the footings. That may or may not be unreasonable, 
but if you are of opinion that it would be unrectsonable to pull the 
building down for such a purpose, or that it would be necessary to do 
80, you will find and award to the plaintiffs such a sum of money as 
would enable them to pull this building down and build up another 
one according to the specification. But one would probably say, " At 
^* any rate we will hold him to be liable, but will assess the damages 
** on some different basis ; " and the basis which has been suggested — 
and it seems to me to be an exceedingly reasonable basis— is the profit 
which the person in default has made by his default. If a person is 
told to put up a building with such and such a width of concrete — I 
will take the same illustration, whether it is apt or not, I will not stay 
to inquire — a builder is not entitled to narrow his concrete, if he has 
agreed to give, say, six inches, to, say, three inches. That is the way 
to look at it. If he puts in three inches, he cannot afterwards say, 
'* I am not responsible at all to you^ because, although I have not done 
*' what I contracted to do, and though you have paid me on the ground 
** that I have done what I contracted to do, still you are substantially as 
*' well off, your building would sell perhaps for as much as it would have 
** sold for with the six-inch footings ; it may or may not be, I prefer to 
<< keep the profit I have made by not fulfilling the contract, and to leave 
" you your house which is not in accordance with the provision, but which 
" you have paid for in accordance with the provision." A man cannot 
take that line. If, for instance, a person is paid for supplying another 
person with wine of a certain particular quality, it is no answer for the 
wine merchant, when it is shown that he has supplied wine of a different 
quality, to say, " My dear sir, you will be just as well after you 
" have drunk this wine as you would have been after the other ; it wiU 
*^ probably do you not much harm, and I would rather keep the differ- 
** ence in price in my own pocket." Such a thing is not to be endured. 
People who fail to follow their contracts, and make a profit by reason 
of their failure to follow their contracts, cannot be allowed to say, *^ I 
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i»». " have given you something else, not perhaps quite as good, but some- 
ypy- 18- " thing else convenient to me because it has cost me less." He must 
at any rate make good the difference between the value of the work 
which he contracted to give, and the cost to him of the work which he 
has actually done, and which may be taken to represent the value of 
the work he has done ; he must make good the difference in value of 
the two works which, as against him, may be fairly taken to be the 
profit which he has made by substituting the one for the other. That 
may be fairly taken as against him, at any rate, to be the value of the 
work he has supplied. I call your attention to those two moles of 
assessing the damages, because thit is the system upon which the 
estimate of damage has been made by Mr. Strudwick, the first witness 
called on behalf of the School Board. He has very properly distributed 
the damages under those two heads, and the reasoning of it I am sura 
will commend itselE to vou. 

Gentlemen, I do not propose to go into any details with reference to 
these damages — certainly not to go into more detail than is sufficient 
to call your attention to the most salient features of the complaint on 
the one side, and the explanation which has been given on the other. 
There is one thing which I must say on behalf of the defendants, Messrs. 
Wall, and that is, that having regard to the system which was adopted 
— do not suppose that I am making any reflection upon these gentlemen 
who are managing the School Board at present, but I must say that, 
having regard to the way in which the business in the architect's office 
was transacted in the years 1884 and 1885, I think Messrs. Wall have 
not tiken advantage of the opportunities which were to my mind so 
very improperly opened up to them by the authorities of the School 
Board. It is really scarcely conceivable that a public body should have 
conducted its business in the exceedingly lax manner in which their 
business seems to have been conducted by the School Board, in 1884. 
You had the architect, who actually told you, that from the time when 
he prepared these plans, he never went to the school ; and he does not 
limit it to that date at all, but he told you that he never went to this 
school at all until it was all completed, never went near the place ; and 
that when he went there, he did not go for the purpose of seeing 
whether the building had been properly built, and seeing whether the 
contract had been properly carried out, but that he simply went 
there for purposes connected with his own education. He went 
to the schools simply for the purpose of studying the planning 
of future schools; he did not go about the schools at all, but 
he went there merely for the purpose of seeing whether he could 
improve upon the arrangements in rc^ference to the schools that he 
might put up afterwards. lie never went near the place in his capacity 
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of architect at all, but he merely went there for the purpose of sturlying London 
the art of designing future schools ; he formed no opinion of anything. Board 
Now, how was the work superintended P Who superintended it in the '^aii. 
interests of the School Board P We have had a gentleman before us, 
Mr. Jefferson, who was the clerk of the works. Such a clerk of the 
works has seldom been met with in a case of this description —not that 
I mean any imputation on Mr. Jefferson personally — I dare say he is 
a most excellent clerk of the works if he is allowed to act in that 
capacity, but, according to his account, he never had less than four 
schools to look after at the same time, one being at Wulham Green, 
another at Bow, and two others, I need not. mention where, but one 
was at Eilburn. And at the time he left, so satisfactorily had his 
duties been discharged, and so satisfied were the School Board, or the 
persons in the architect's department, with him, and so content with 
the state of things, that they actually entrusted him with seven schools 
to supervise. So here was a clerk of the works who is supposed to be 
daily watching the progress of any works, and seeing that the contract 
is carried out, rewarded for his attention and assiduity by having seven 
schools put under his care and supervision. Messrs. Wall would have 
hardly had, I will not say ordinary human nature, but they certainly 
must have been proof against every possible temptation that could 
present itself to a builder if, under those circumstances, they, or their 
men. had not occasionally taken a liberal view of the specification in 
their own favour. It is true that there was somebody else, who is now 
dead, and who is supposed to have authorised a very great number of 
things. The dead are always in the wrong. This man, Mr. Goombes, 
is supposed to have gone to this school once a week. He was an 
inspector, apparently an inspector of the clerks of the works, and he is 
supposed to have gone there once a week. It may be that he did, or * 
it may be that he did not, but he is supposed to have been there, and it 
is said that it was his duty to go there once a week to look after Mr. 
Jefferson. What his other duties were I am sure I do not know, but 
bo is the person, because he is dead — or I will not say because he is 
dead, but it appears that he is dead — and he is the person who, not 
unnaturally, is suggested as the person who authorised every deviation 
and every impropriety which is charged against the builders in respect 
of these matters. ^^Yery great complaint has been made because I have 
excluded statements which he is supposed to have made, and authorities 
which he is supposed to have given. Gentlemen, I have excluded them 
not because Mr. Goombes is dead, and not because he cannot be called 
to contradict or corroborate whatever Mr. Wall said about this, but 
simply because in my judgment there is no evidence whatever given 
here to show that he was in the position of the architect or authorised 
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1890. to allow deviations from the contract, and that, whether he authorised 
Nor. 18. patting rubbish into the mortar, or whether he authorised abstaining 
from putting dry debris on to the playground or not, is utterly immaterial. 
I have taken that upon myself. If I am wrong in my ruling in point 
of law, the defendants have their remedy by appeal to another 
court ; but at the present moment I exclude all evidence of anything 
Mr. Coombes may be suggested to have said or done in the course of 
this building, on the simple ground that Mr. Coombes is not shown to 
have been the agent of the School Board for the purpose of sanctioning 
deviations from the contract which is before us. Now I will refer to 
the principal item to which attention has been called. I will take 
them in the order in which I find them in Mr. Strudwick's figures for 
convenience. First, there is the tiling. The tiling you see involves 
two or three questions : first of all, there is the ordinary roof tiling, 
which involves the question of gauge ; and, secondly, the number of 
nails. Now the contract is specific that the tiles are to be three nibbed 
tiles, that they are to be fastened with two nails, and the description of 
nail is given. It is admitted that they are not fastened with two nails, 
and it is said that it is a better mode of doing the work. Well, it may 
be a better mode of doing the work, or it may not be a better mode of 
doing the work. I presume if tiles are fastened with only one nail 
instead of two you economise, first of all, a certain number of nails, 
and, in the second place, you economise a certain amount of time in 
knocking them in. I do not know how that may be ; but there is some 
sort of saving in it to the person who undertakes to put in two nails 
if he only puts in one nail. The School Board say, in substance, that 
they want to have an opportunity of fastening the tiles in the way 
specified for, that is to say, with two nails ; and they charge this item 
as the first head of their damage, namely, repairable damage, that is to 
say, things that may be made good ; and they put the price of this at 
£241 for ^^ stripping off tiling, and relaying the 'same in accordance 
*' with the specification, including making good all broken and defective 
^^ tiles." Of course that does not mean to say tiles which have been 
broken by legitimate wear and tear, I was going to say, or weather, or 
whatever it is that may destroy tiles ; but it means tiles which have 
fallen, or loose tiles, such as can be traced either to original defects in 
laying or to the defective and loose mode in which the tiles have been 
put on. Whether they were broken originally, or whether broken by 
reason of defective laying, the School Board apparently would be 
entitled to have the broken tiles made good ; and the total of this item, 
as appears here — ^it is the first item which is put down — ^is £24118s. 6d. ; 
that includes, of course, making good the defective gauge. 

Gtentlemen, it is very fortunate indeed, that not only have some 
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members of your body had an opportunity of going over the works, 
Beeing them, and making a thorough inspection of them so far as 
your time allowed, but also that some members of your body appear, 
by the observations they have made in the course of this case, to be 
peculiarly fitted to sit on an inquiry of this sort, having practical 
knowledge of the way in which works of this description should be 
done, and you have knowledge also of those terms of art which have 
been used on the one side and on the other in the course of this 
inquiry. It is fortunate you have those advantages, because I am 
sure you will be so much the better able to do justice between these 
parties. As to the amount of these items, really I will not touch upon 
them more or say otherwise than this : — That you must examine and 
carefully consider them item by item, and you must endeavour, with 
the knowledge you have, and having regard to the evidence you have 
heard on the one side and on the other, to assess the damages as fairly 
as may be. 

The next item is, " extra to verges, and pointing in cement." Then 
another item is " extra to valleys," and so on. Then the " ridge tiling " 
is the head dealing with the tiles, and that comes to £13. 8s. 4d. 
Aboat that I will say nothing. The complaint, if I recollect rightly, 
as to it is that they were laid in moitar, and the claim is, " taking off 
^' ridge tiles, relaying with dowelled joints and pointing in cement as 
" specified, and making good any broken or defective tiles." 

The third item is a very small matter, and I will not trouble further 
about that. Then comes the pointing to the brick facings. That is a 
large item. There has been a good deal of evidence given about that, 
and you know what is the substantial complaint with reference to this 
brick facing ; you have seen it. It seems to me conceded, as far as I 
understand, that the pointing is to a certain extent defective. You 
will deal with that item of claim, and say what, if anything, should 
be allowed in respect of it. It is one of the large items, and one which 
requires your careful attention to the evidence, and also your careful 
consideration of the building as you saw it. On all that you will bring 
to bear your knowledge, such as you possess among you, on this ques- 
tion of the pointing and the right mode in which it should be done. 
The other items I do not propose to deal with until I come to the 
foundations for the tar paving. That is the playground question. 
A great deal of evidence has been called on that subject, and I will 
say nothing about it. It is a matter which would be exposed to the 
eye, and about which you, from your inspection, would be able to form 
a very- good opinion. One witness, at any rate, gave an answer which 
may account for a good deal of this defect ; because, even supposing 
that the whole playground had really been laid with six inches of dry 
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debris before it was rammrd, still he would know very well that the 
Wot- 19. dry debris when rammed would not measure six inches. Take, for 
instance, burnt ballast (if burnt ballast comes under that head), and 
suppose 3'ou cover a place with six inches of rough burnt ballast, and 
you pass a heavy roller over it, or ram it, you will get very much less 
than six inches ; it will be very much reduced by the pressure. Now 
the contract, as I read it, certainly requires that the six inches should 
be after the rolling— not six inches rolled down to, say, three inches — 
but that it should be left six inches after it has been rammed. About 
that there can be no question. Even if they did put six inches of 
loose stuff, and then rammed it or rolled it, it may very well be that 
very much less than six inches would be the result. However, that is 
a matter on which you can bring your own knowledge and experience 
to bear. As I understand it, in some parts it can hardly be accountel 
for in that way ; because I rather gathered from the evidence that 
when you inspected these holes — I am speaking generally from the 
evidence, and I will not waste time by referring to any particular 
passage, but speaking from general recollection — in some places there 
was little or no symptom of dry debris in the holes, and certainly not 
what you would expect if, say, six inches had existed and had been fairly 
pressed together ; it certainly would make a considerable thickness of 
dry debris ; but that is a matter which you have seen and can judge of 
for yourselves. You have heard the evidence which has been given 
on the subject, and it is for you to say whether you think there was a 
proper foundation laid for the tar paving. If there was not a proper 
foundation laid for the tar paving, then, although no doubt dry debris 
is not very expensive stuff, I dare say, to lay upon an area of this 
description, and although, I dare say, when building works are going 
on dry debris is procurable at a comparatively small cost and a builder 
would be willing to Lay it for a small sum, still, if it is not sufficient to 
make a reasonably good playground, the Board are entitled to say, 
" We will have a good playground hero ; we will take up that which 
" is now down and put down the tar paving which was contracted for/' 
The cost, no doubt, of their doing that would be greater than the cost 
would have been if you had made a good job of it in the first instance. 
If a good job had been made in the first instance and debris had been 
laid in of a proper depth, then there would be no more expense in 
putting on the tar paving than has been already incurred. But the 
Board's contention, as I understand it, is, that the cost of the tar 
paving has been utterly wasted, that they will have to destroy the 
present tar paving, and that there will be more or less expense in taking 
it up. That then they will have to lay down a proper depth of debris 
to get the proper depth of debris, and, after it has been rolled and is in 
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a fit state to receive the tar paving, then to put a new tar paving on it. London 
If that be the contention, if I have rightly understood it, one can Board 
understand that the cost of doing that and laying *down a new pave- ^^^ 
ment would be very considerable. The item is one of the largest items 
I find in the estimate ; it is brought out at 3s. a yard, and it is priced 
at £855 Os. 2d. 

Then, passing to the next item, the drainage, that appears to 
be something under £100, speaking hastily, and looking at the 
figures under that head. Of course these joints were to be done in 
cement, and it suggests itself to one, I will not say it seems to me 
clear, that the Board are practically bound, in a school of this descrip« 
tion, where young people are brought from a large district, to do 
everything in their power to protect not only the children but the 
neighbourhood generally from those terribly infectious diseases which 
now-a-days are supposed, and I dare say properly supposed, to arise 
from badly constructed drains, by having their drains in unquestionably 
good order, and that they are entitled to have, and I may say bound 
to have, the joints of their drains constructed in the best and most 
effective way, so as to avoid as far as may be the possibility, or I 
might say the probability, but certainly the possibility, of having 
infectious diseases break out in the school. It would be a terrible 
disaster if anything of the sort occurred, a frightful disaster in every 
aspect ; and therefore I think you will be of opinion that the Board is 
justified in requiring that the drains should be constructed in the best 
possible manner, and that if there is a failure so to construct them, 
certainly taking care that they get judgment for such damages, if they 
recover, as will put them in a position to put their drains into the state 
in whioh they ought to be. 

Now I come to another class of heading, that is to say, where the 
Board does not require the work to be re-done, but where they claim 
under the second mode of assessing damage, to which I have referred, 
to have the profit which they believe has been made by not doing the 
work in the specified manner. The first head of that class of damage 
is the mortar for the building. Now the mortar was stipulated for in 
the contract to be mortar which was to be composed of " fresh and 
" well burnt stone lime of approved quality, and clean sharp river or 
" pit sand well screened, mixed in the proportions by measure of one of 
** lime to two of sand." You have seen this mortar, and have heard the 
aooount which has been given of the way in which the mortar was 
composed. You know what has been said by the man who con- 
tracted to supply a variety of materials, some of which he got, I 
remember, from monumental masoDS at Kensal Oreen, carted it, and 
it was put somewhere near the mortar mill -I think he said "near to 
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i»9o. " the mortar mill." You have heard the different eTidence as to what 
Nov. 18, was put into the mortar mill, and you have heard opinions as to the 
merits of bricks put into a mortar mill — I do not myself think that 
bricks even though they be broken and ground, and Z do not think 
anybody would say so, represent " clean sharp river or pit sand well 
" screened." When we come to the proportion, the mortar is to 
consist of one of lime and two of saud, and we are told, '^ Well if it is 
" not sand, and bricks are not sand, at any rate they are as good," some 
people tell you that perhaps they are rather better, but they are not sand ; 
and I suppose they would not have been used if bricks were more 
expensive than sand. As a general rule one does not expect a builder 
to put into a building anything that is more expensive than the things 
which he has agreed to put in ; he may do so, but one does not expect 
it of him ; you are not justified in supposing it of him ; and I supi)ose 
when they selected bricks, whether bricks be better than sand or not 
better than sand, one would rather think that they must at any rate be 
cheaper than sand. The board say, " We stipulated for sand, we did 
'^ not stipulate for bricks ; we have paid for sand, and we are entitled to 
'* compensation in respect of your using bricks and Hot sand." From 
the evidence of one of the witnesses it would appear that builders 
occasionally use something in the nature of stone, and it is not at all 
inconsistent with the notion of the gentleman who collected the refuse 
from the marble masons, who says that he did unloail some of this 
stuff in the neighbourhood of the mortar mill, and that there was 
crushed a small quantity. One of the witnesses spoke to some occasion 
when from the rubbish heap a certain amount of ballast found its way 
into the mortar mill. I daresay it was not an inconvenient receptacle 
for a little quantity of the ballast which is said to have found its way 
in there and got ground up. At any rate the product you have seen, and 
you must use your own judgment about it. 

Then comes an item for the stock facing bricks, lightning conductor, 
and so on. I will pass on to the lead. Now as to the lead, some of the 
items claimed for lead have been withdrawn, but the flashings remain 
for your consideration. Those you have seen, and I shall not assist 
you by making any further observations upon them. Then there is 
the difference on account of less depth and width of digging 
and carting in trenches, that is, in the foundations of what is 
called the graded school, whatever that may be. Then there 
is an allegation that there is less depth and width in digging 
and carting in trenches and a less quantity of concrete, and so 
on. Then we come to the concrete foundations generally — that 
goes to the question of material — the quantities of concrete I think you 
will find dealt with in the other item. Under the head *'Concrele 
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'^foandations," is the difference in the qaality of the concrete. Now. Londim 
the specification provided for the concrete to be formed of *' fresh burnt B<mi 
" blue lias lime of approved quality, and Thames or pit ballast mixed wau 
" drj, in the proportions by measure of one of lime to seven of gravel." 
You have heard the evidence on this subject : you are told that there 
are distinctly two classes or qualities of concrete, one, the upper portion, 
which is said to be of a different quality, and a better quality, from the 
lower portion. One of the Messrs. Wall, the younger one, who 
attended to the work, says that that is so, that it is smoother ; he puts 
it as a question of smoothness, and he says one does like the upper 
portion of the concrete smoother than the lower, because smoothness 
has no special virtue in the lower portion of the concrete, but it has in 
the upper, because you like to get a good smooth foundation for thn 
purpose of laying the lower tier of bricks on. That I can understand, 
and that smoothness is more desirable on the upper stratum of concrete 
than in the lower, for that reason. It is for you, gentlemen, to judge 
about it. You have not only heard the evidence, but you have seen 
the concrete, both on the site, and you have also in the boxes in which 
the various samples have been brought here, and it is for you to say 
whether there has been any satisfactory explanation of the large 
difference in quality between the upper and the lower portions. One 
of the witnesses was asked, '^ Did you put the better concrete on the 
*' top for the purpose of concealing that which was below ? " It is 
very possible that they did not put it there for the purpose of conceal- 
ment, but it would have that effect. If you have got something bad, 
which is at the bottom, if you put something better on the top of it, 
however innocent your intention may be, it will have the effect of 
concealing it, more or less ; and, therefore, it seems to me to be a 
somewhat idle question to be put. But that question was asked, and 
being asked, the witness, very properly, answered, ** Oh, dear me, no, 
*^ I did not do it for the purpose of concealment." But, there is ; 
the bottom concrete, as was here admitted, is more or less different in 
some respects from that at the top. You have seen them both— I use 
guarded language, because I do not wish to express any opinion on a 
matter which is, first of all, not within my province, and, next, if it 
were, I should not assist you by expressing an opinion on a matter 
which is entirely unfamiliar to me, and which I do not understand. 
You have seen the concrete ; there is scarcely a doubt that there is 
some difference in the two descriptions ; that is practically admitted by 
the witnesses ; you have concrete of a different description apparently, 
and a different quality. Now it is stipulated in the specification that, 
as in the case of mortar no burnt clay will be allowed to be used, so 
in the case of concrete no burnt ballast will be allowed to be used for 
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1SW. the oonorete. It h Idle to saj that burnt ballast is an excellent thing 

Nor. 18. for the purpose, if yon have agreed not to use it ; yuu have no right to 

use it, and if you do use it, you must, as I said before, disgorge the 

profit you make by using that which you undertook not to use, instead 

of using that which you bouud yourselves to use. 

Then we oome to the timber; there is a question about the 
scantling of the timber. That again involves professional considera- 
tions which you have heard spoken to by the witnesses. It turns on 
the question of marking on the plan, and it is said that where a 
detail drawing is afterwards supplied giving a figured measurement, 
that that figuring will supersede the terms of the specification. That 
is not contested on behalf of the School Board ; they admit that if 
there are detail drawings in this case which vary from the specifica- 
tion, the detail drawing which is the last given is to be taken to be the 
order of the architect ; it is an order given under the powers he has got, 
and relieves the contractor from any further liability. But it is said 
that where your measurements are merely to be ascertained by scaling, 
and where there is no figure the specification binds ; that the specifica- 
tion defines the particular scantling of the timber, and that that must be 
adhered to in the absence of a figured drawing, which figured drawing 
in that case would have the efi'eet of being a variation introduced by 
the architect, and which the architect is competent to introduce. To 
the extent to which he did introduce it. ho relieves the builder ; but 
any defect in the scantling which you can find is not so dealt 
with is a defect in the scantling for which the builder would be 
responsible. 

Then we come to the item, ^Hos.i of use of the schools during the 
" rectification of defective works." Now if while the works were 
being carried on it was necessary that these schools should be closed, 
it is conceivable that they might have to hire other buildings, or it is 
more probable I should hope that works of this sort would be done at 
more or less convenient times when it would not be necessary to shut 
the school up ; there mi^ht be some little loss and some little delay 
by reason of the loss of the use of the schools, but I should hope it 
would be of a comparatively trifling character ; probably the works 
would be carried on at such times and under such circumstances as 
would not materially interfere with the use of the school. That is a 
question on which I can say no more, and I must leave it to your fair 
and just consideration. It is for you to say whether you think there 
would be any real pecuniary loss to the School Board by reason of 
the loss of the use of the schools during the time the works are 
carried on. 

Then there is a head of damnge : ** General depreciation in value of 



QUEEN'S BENCH DIVISION. 61 

'* the school huildiogs in oonsequence of the wilful deviations from London 
" the contract before referred to, the buildings having defective Board 
" foundations, and being built with inferior mortar, &o., will wtk 
*^ necessarily be of a much less lasting character than if built in 
" accordance with the specification." Of course, if after you have 
allowed damages under all the specific heads, you should still find 
the buildings were not what they otherwise would have been, it will 
be competent for you to award something in that other respect. It 
would probably be exceedingly difiicult to ascertain what it would 
be, and the question I should think would practically resolve itself 
into this : Supposing that the School Board had this building to sell — 
it is difficult t'O conceive it, but it seems to be the fairest way of 
testing it — suppose the schools had to be sold for a similar purpose, if 
I may say so, to some other body, would they be worth loss in the 
market, or would they let for less money as schools^ always in the 
condition in which they will be when the money has been laid out, 
than if they had been built according to the specification P If they 
had been built according to the specification, would they have been 
worth more money for use as schools, to let as schools or sell for the 
purpose of schools T Would they be worth less money when the 
repairs have been done and the amount of money has been laid out 
than they would have been worth if they had been built originally in 
accordance with the specification 7 If they would be worth less, that 
would be damage which, no doubt^ might be recoverable ; but it is 
very difficult to conceive such a state of things. Really when you 
have awarded the amount of damages that you may be disposed to 
award under the two first heads that I have called your attention to, I 
should not have thought myself, although it is for you to judge, 
whether the buildings would sell or let for less money than they 
would have done if built according to the specification. It is not, 
perhaps, a question of very great moment. As the School Board 
say that they have not brought this action so much for the purpose of 
obtaining money, which certainly would have been an excessively bad 
speculation on the part of the School Board, as we have been told in 
the course of this case that the Messrs. Wall are bankrupts, and that 
this action is really defended by the representatives of the creditors — 
but what the School Board have brought this action for is — and I am 
bound to say that I think they are quite justified in doing it — because 
they wish it to be understood that contractors cannot with impunity 
take advantage of their position as contractors for the School Board to 
violate their contracts. 

If this work had been done for any individual, fur uny commeioial 
firm or persons who are in the way of managing their affairs in a 
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im. businesslike mannery these buildings would probably have been built 
^0^- ^^> in a very different style. They have been built for a school board, 
who, probably, were not adepts at work of this desoription; the 
members of it were gathered together for the purpose of seeing after 
the education of the children ; and the School Board say that advan- 
tage has been taken of the difiBculties in which they found themselves, 
and they, therefore, wish it to be understood that, though advantage 
may be taken of them, yet, when they discover that advantage has 
been taken of them, they will assert their rights, and they will make 
the persons who violate their contracts with them in the way in which 
tlie contract here is said to have been violated, responsible, for the 
purpose of protecting themselves in future dealings. I merely make 
this observation with reference to what has been said as to the School 
Board bringing the action for the purpose of recovering damages. 
If they are entitled to damages, they are certainly justified in bringing 
an action for that purpose ; if they are certainly entitled to damages 
and the contract has been broken, they are thoroughly justified in 
bringing it, although the defendants may be insolvent, and although 
they may never succeed in recovering any portion of the damages if 
they be awarded to them. That is a matter which does not affect you, 
gentlemen, in the discharge of your duties. You have to say 
whether the contract has been broken in the sense I have explained 
it to you, and what, if any, damages are to be awarded to the 
plaintiffs in respect of any damages sustained by them in breach of 

such contract. 
Spokes, for the defendants, asked that the jury should be directed to 

state in their verdict under what heads theyf ound the damages, if any. 

Direction refused. 

The jury found for the plaintiff, and assessed the damages at £2,141. 

Judgment for that amount vnth costs and certificate for a special jury. 

The summing up is taken from the shorthand notes of MesBrs. Walsh and Sons, 
4, New Court, Lincoln's Inn, W.C, kindly lent to the author hy Messrs. Gedge, 
Eirby and Millet, solicitors to the School Board for London ; and the remainder of 
this report is taken from the briefs of counsel in the case. 



QUEENS BENCH DIVISION. £3 

(Before Stbphbn, J., without a Jury.) 

|n l^e Conrt of ilpptal. 

{Be/are Lord Esubr, M.R., and Lindley and Bowbn, L.JJ.) 

PRIESTLEY AND ANOTHER v. STONE. (•) 

Erroneous Quantities — Action against QuarUity Surveyor emphyed by 

Building Owner and paid by Builder. 

Held, that a qvrmtitjr snrrejor employed by the architect or employer is not liable to the 
accepted builder either by contract or repiesentatiim for errom in the qnantitiei. The cn.^tom was 
not ■atisfactorily praved. 

This was an action brought by builders against a quantity surveyor. The Rev. 
Reginald Tuke who was about to build a Roman Catholic Church at Chiswick, 
employed one Kelly as architect. Kelly prepared the plans and instructed the 
defendant, a quantity surveyor, to take out the quantities according to the plans. 
The defendant accordingly prepared a bill of quantities, had a number of copies 
lithographed, and handed them to Kelly. Kelly made alterations in the plans, and 
thereupon applied for tenders for the building of the church upon the original 
quantities supplied by the defendant, unaltered to suit the altered plans, and the 
plaintifEs, among others, tendered and were accepted as contractors. The plaintiffs 
brought this action to recover damages for injury caused by inaccurate quantities. 

The plaintiffs by their statement of claim said that they had suffered damage from 
the defendant's negligence and breach of duty as a quantity surveyor of and for 
the plaintiffs, and in the alternative said :— 

That the defendant, in consideration that the plaintiffs would agree to pay him 1 \ 
per cent, upon the amount of their tender, if accepted, supplied for the use of tlie 
plaintiffs a bill of quantities ; and 

That the defendant represented and warranted to the plaintiffs that the bill of 
quantities contained accurate and detailed particulars of the work and materials 
required for the building ; 

That the defendant did not use care and skill in the preparation of the bill of 
quantities, and that they were inaccurate. 

The defendant by his defence generally denied all the allegations in the statement 
of claim, and said that he was not employed by the plaintiffs, and that there was no 
privity of contract between them and him, nor any agreement with them that he 
should pay defendant 1) per cent. 

He further said that he was employed by Kelly as architect for Tuke — ^to take 
out the quantities from plans only, and that no specification was supplied to him, 
and that after he delivered the bill of quantities to Kelly alterations were made in 
tlie plans. 

And by counterclaim, the defendant said (1) that he was employed by Kelly as 
agent of Tuke to prepare bills of quantities ; (2) that it was agreed between 
Kelly and defendant that he should be paid 1) per cent, on the amount of the 

(«) Also brieflly reported : 4 Times, L.R. 780. Cp. Lell^vre v, Gould [18W], 1 Q.B. 401, 
and, on the point as to usage, North v. Bassett [1892], 1 Q.B. 333. 
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accepted tender as well as the lithographer*8 charges ; (3) that it was afterwards 
jftn?is agreed between Tuke and the plaintiffs that Tuke should pay the plaintiffs the 
3v^yV^» amount of the defendant's charges, viz., £80. 14s. 4d., and that the plaintiffs should 

pay that amount to the defendant; (4) that Tuke paid the said money to the 

plaintiffs for that express purpose, but the plaintiffs have only paid £62. lOs., 

a part of the said £80. 14s. 4d., and have failed to pay the balance, which the 

defendant now claimed. 

The plaintiffs as to the counterclaim, replied that they admitted the counterclaimi 

subject to their claim in the action. 
At the trial, before Stephen, J., without a jury, the judge nonsuited the plaintiff 

on the claim, and gave judgment for the defendant on the counterclaim. 

Stephen, J. : I have considered this case very oarefuUy, and I am 
of opinion that there must be a non-suit. 

There are substantially two points raised. There is first of all 
raised the point that there is a contract, and the second point raised is 
that there was misrepreseutation, or such misrepresentation as would 
render the quantity surveyor liable for what he has done. /In the first 
place I must remark that the case appears to me to be one which must 
be decided mainly on principle. I think the authorities that have 
been referred to are very far off indeed. The case which has most 
reference to it is the case of Moan ▼. Tf^e OuarcUam of Witmtj^ 3 Bing. 
N.O. 814, but that is not a question either as to the responsibility of the 
quantity surveyor himself, or as to the employmentof builders, butaquestion 
whether the architect had, according to the usual practice of the trade, a 
right to employ a quantity surveyor, and to be paid by his employer for 
the money that he had paid to that quantity surveyor, and it was held 
that he had. That is entirely different from this case, and has nothing 
to do with it, and it is the only case cited upon this matter, if worth 
going into, which I do not think it is. Then there was the case of 
Scnvener v. Pask, L.E. 1, C.P. 715, which was not quoted from by Mr. 
White, who, in fact, referred to it as the only one that occurred to him like 
the present one. I do not think it is like it. I think as far as it goes, to 
some extent it is unfavourable, although I do not rely upon it, and it does 
not influence my judgment at all. I will point out why it is more 
unfavourable than otherwise. Pask, in that case, employed an architect 
to prepare plans and specifications for a house, and to procure a builder 
to erect it. Then the architect took the quantities and represented to 
the plaintiff" that thoy were correct. Thereupon a builder made a 
tender, which was accojited. The tender turned out less than it ought 
to have been, by reason of the misrepresentation of the architect; 
thereupon, says Lord Blackburn, " To entitle the plaintiffs to recover " 
(that is the man who is in the position of the plaintiffs in this case) 
"he must make out three things— that Paice was the defendant's 
" agent that Paice was guilty of fraud, or misrepresentation, and that 
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" the defendant knew of and sanotioned it. There is no evidenoe here Prienttey 
*' of either of these things ; if there has been misconduct on the part bwdi 
''of Paioe, the plaintiffs have their remedy against him." That 
appears to me to be rather like this, for if the plaintiffs are under a 
misrepresentation^ or have anything to complain of in regard to the 
quantities which they acted upon, they must go against either the 
building owner or the architect, who made those representations. 

Now, first of all as to the question of contract. Now, as regards 
that, a great deal has been said as to the custom. I confess that the 
eyidence about custom in the whole case appears to me extremely 
unsatisfactory, not only unsatisfactory and yague in itself, but as far 
as it went it was rather in favour of the defendant than in favour of 
the plaintiffs, as the witnesses certainly said, and with obvious truth, 
that either the architect, or ultimately the building owner, who had 
employed the architect, must pay the quantity surveyor in case he is 
not paid, and that the contract, really and substantially, was with the 
building owner, or architect. And one of the witnesses said so, very 
completely, and acting the part of Balaam to the learned counsel who 
called him, he came to curse the other side and blessed them altogether, 
and that to a certain extent was the clear result of most of the 
witnesses. No doubt the opinion is general amongst members of this 
profession that the quantity surveyor ought to be made liable, and 
ought to be accurate, and no doubt he is liable. There is no questioa 
if he undertakes either business distinct, he is liable to the architect 
who employs him, but whether liable for that to the building owner, 
who employs the architect, I do not say anything about. Now, here is 
the contract as they have called it I cannot see anything of a con- 
tract in the matter with the exception of the written contract so called 
upon folio 41 of this paper. Now, folio 41 of the estimate or quantities 
contains this memorandum. There is a summary here of all the 
different estimates. Then it says, ** Add surveyor's charges for pre- 
'' paring the quantities 1^ per cent, on the above amount, £55. 2s. ; 
'' add also 1^ per cent, on the amount of second estimate, and third 
" estimate £3. 63., and £10 ; add for lithography £11. 10s." Then 
there is a marginal note : '' To be paid out of the first instalment." 
Now, it was said by Mr. Meadows White that that constitutes a con<^ 
tract between the contractor and the quantity surveyor, and that the 
quantity surveyor in consideration of the money being paid out of the 
first instalment, he the quantity surveyor, would exercise due care and 
skill in preparing these quantities ; and Mr. White went on to say, 
and 1 think I heard him make use of the term, '* would guarantee with 
''regard to this specification that his quantities were in accordance with 
*• the specification." But the contract is between the building owner 
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1808. BLXid the contractor, and the contractor contracts, amongst other things, 
Jan. n. that the first charge he will pay will be a certain amount of money 

— payable to the quantity surveyor by the building ownrr, and that he 

will pay that out of the first instahnent. Thereiure, as a matter of 
contract, I think there was no priority of contract between the quantity 
surveyor and the building owner. The only contract is between the 
quantity surveyor and the person who employed the quantity surveyor. 
Then we come to the representation. There is no doubt that the 
architect and the building owner represent to the contractor — and 
it is very likely it is a reprcsoutation — that these quantities are correct. 
In fact, they do represent, no doubt. They hand out the quantities, 
and you put your figures upon them and ask if they are correct ; 
whether or no the architect is responsible, or the building owner is 
responsible, or whether the architect is responsible to the building 
owner or not is an issue upon which I need say nothing. The contract 
between the building owner and the contractor is one embodied in 
writing. It is not necessary to decide, for the purpose of my judgment, 
that this is a representation. If it is a representation at all it is a re- 
presentation by the building owner to the contractor. Then, that being 
so, there comes another consideration to which attention was called, in 
the course of the argument, which Mr. Meadows White passed over, 
and I can quite understand why he passes it over, because he takes a 
different view that is not material ; but I do not ngree with him, 
because, in my point of view it is extremely material, and that is 
clause 11, which is so much spoken of in the specification. The clause 
in question is intended obviously to put an end to this question. 
Suppose it were not there, the man who made the estimate would say, 
I know nothing about your quantity surveyor, you have represented to 
me that these quantities are correct, I made my estimate from those 
quantities ; I have been deceived, you must pay me damages, because 
y.u induced me by false representation to make an imprudent tender. 
I do not say how that would work out or whether that would succeed or 
not, it is enough to say that it is very likely to bo raised. In view of that 
happening, they put this clause in : " The contractor will be allowed the 
" oppoi-tunity, and must, previously to signing the contract, examine 
**" the drawings and specifications and compare them (if requested upon 
** the site) with his estimate, so as to satisfy himself that his price 
" includes all the work and materials," that is to say, '' mind, you have 
** made your estimate, it goes on, all the work and materials shown or 
** described in the specification and drawings which constitute the 
" contract, as no departure or alteration will b^ allowed to be made 
** from or in his tender in the event of any error therein being subse- 
** quently discovered, however arising.*' Several of the witnesses said, 
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we never would have signed a oontraot which had that clause, and they Piiastiaj 
gave iheir reasons, and I am not surprised at what they said. Now sto^. 
this claus«* being put in, however, shows really two things. First, that 
the building owner and his architect, and more particularly the architect, 
were well aware that they might be liable for the estimate upon which 
the matter was based. Secondly, that they determined that they 
would not be liable, but would throw the liability upon the builder 
himself by the express terms of that clause 11. I can hardly conceive 
how there could be another contention than that, which appears to me 
to be plain common sense in itself, that the contract is between the 
owner and the contractor, and that the owner will not be liable 
for any alteration, or for any want of correctness or any error, how- 
ever arising, which has taken place in the early stages of the matter. 
It does not of course follow, because the building owner ha^ 
protected himself, that therefore the quantity surveyor is not 
liable. The quantity surveyor, if he did anything wrong, would be 
liable to his architect and the building owner for any damage he 
has caused to them. Apart from that, I cannot see that there is any 
further liability unless such liability can be proved. That brin2:s me 
to the question of misrepresentation. It is said that he has made a 
niisrepre^^entation for whioh he is liable ; I cannot see that. The case 
which is referred to. Heaven v. Penderj 11 Q.B.D. 603, and which comes 
near to this, is founded upon the language in Langridgc v. Levy^ 4 M. and 
W. 337, and those class of oases. They are mere cases of physical bodily 
injury, either bodily injury to a man, or a physical damage to a thing. 
That is a matter which stands upon quite a different kind of footing from 
being misled by a person's conduct. I feel, therefore, that there is no 
privity here either between the quantity surveyor and the person who 
ultimately has rendered an account, and who may be injured with 
regard to his estimate by what may be done by mistakes made by him, 
if such mistakes were made. 

There is another matter in this case which I rather asked Mr. White 
to explain to me, and which, in my judgment, I am sorry to say he 
did not succeed in explaining, at all events, he did not make it clear 
to me. To what did this estimate apply T The estimate was made 
for the plaintiffs in this case. At present I assume that it is accurate, 
although not admitted to be accurate, and is not satisfactorily proved 
to be accurate, because Mr. Kelly's evidence was certainly not very 
minute about the transaction. I take it from him that some of the 
plans were before the quantity surveyor when he took out those 
quantities, and that the specification was not drawn up till afterwards. 
There is nothing to shew, as far as I can see, that Mr. Stone had any 
real opportunity of making the specification correspond with the 
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1888. quantities. There is this, at all eventSy which is perfectly certain, 
Jan. 18, which shows amongst other things that Mr. Kelly has fallen into 

some confusion, or rather mistake, in his evidence about what has 

taken place, because he was very confident that Mr. Stone had received 
that plan B, but it appears afterwards that he could not have seen 
plan B, because he worked on the basis of 12 columns, which are 
represented on the other plnns, and not on the basis of 10 columns, 
which are represented in plan B. Therefore it is obvious that the 
design is altered in a material particular after the estimate was made 
and the quantities were taken out. 

That alteration in respect of the plan would run through the whole 
estimate, and affect every one of them. A, G, D, E and F ; but 
Mr. White stated over and over again, until I was almost tired of 
hearing him, *' We do not charge him about that." No, i)ut you 
stand by altering your plans, and then say that there is a misrepre- 
sentation. If the architect had made serious alterations after the 
estimate ie drawn up, it shews to my mind clearly that the representa- 
tion made by it might very well be the representation of the architect 
and not the representation of the quantity surveyor, because they 
apply to different things. 

He said he had to alter (verything. It is impossible to say that the 
representation made to the contractor is the same representation which 
Mr. Stone authorised Mr. Kelly to make to anybody, and therefore I 
say it is Kelly's representation and not Stone's representation, and the 
only representation from Stone is a representation to Kelly, which if 
inaccurate, or if Kelly is to be damaged by it, he may take his remedy 
for it. 

Then I have one other remark to make, and that is this : that ono 
of the witnesses who came here on behalf of Mr. White certainly did 
again make an observation which struck me very much, although not 
much attention was paid to it by the learned counsel, and which was 
this : ** If we do not think much of the quantity surveyor, and entertain 
*^ any doubt about him, then we take care to have the quantities put 
" into the contract." That is no doubt the proper course. If you 
like to leave the thing at large, why then you take your chance, and 
you take your remedy, whatever it may be, from the building owner, 
or from the architect, or from the building owner through the architect, 
but if you wish to be safe in the matter, and wish to have it clear 
that these quantities and no others are to be worked upon, then your 
remedy is to put it into the contract, and in that way you will be 
saved all trouble. If they do not choose to have that, then that is their 
own affair. If they choose, upon the other hand, not to compare 
their quantities, und put clause 11 in the specification, then they must 
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take their chance and lose their remedv for any estimated loss that PriMMey 
may he afterwards discovered in the bill of quantities. At all events, 
it appears to me that there must be in this case judgment and non- 
suit with costs. 

Mr. Bosanquet: Then there is the question as to the amount in the 

counterclaim, £28. 

Mr. Justice Stephen : Yes, judgment on the counterclaim with 

costs. 

The plaintiffs appealed, but the question of the counterclaim was not raised in 
the Court of Appeal. 

Edwyn Jones for the plaintiffs ; Spokes for the defendant was not called upon. 
The Court dismissed the appeal. 

JfjtdgmenU 

Lord EsHER, M.E. : Heaven v. Pender^ 11 Q.B.D. 603, has no more to 
do with this case than it would have to do with an action for breach of 
promise of marriage, or a divorce suit. Let us get rid of that. First, this 
is an action by the builder against the person who takes out the quantities 
for the architect. That is a business which has been now known for 60 
or 70 years. There have been ample disputes about the matter ; and 
there is not a single one on which to found such an action as this upon 
this relation between the two parties. That is strong to show what 
the law is. Now let us come a little closer to it. There is a contract 
between the architect and the man who takes out the quantities. The 
architect employs that man, and he has to pay that man. Therefore 
the contract, if any, is between the architect and thai man, or between 
whoever is the principal of the architect, if there is a principal who is 
authorised to do such things, and that man ; and that is the only con- 
tract. Now what is it that the man who is employed to take out the 
quantities is employed to do for the architect P He is employed to 
take out the quantities for the architect, and to give those quantities to 
the architect ; and he has no control over what may be done with those 
quantities ; he has no knowledge of anybody to whom those quantities 
will be shown. At the moment he has given the detaUs to the architect, 
the architect and his employer may change their minds as to the place, 
may reject those quantities, may never use them, and may never offf*r 
to anybody a contract based upon them at all. The man who takes 
out the quan^ties has no possible means of knowing whether those 
quantities will be shown by the architect to anybody, and certainly not 
to any particular person. Therefore those (|uantities are given to the 
architect. Now do they make a representation to the architect that 
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1880. they are true in fact P Certainly not. The architect can cheek them 
Jan. rj, just as much as when a tradesman gives you your bill over the counter. 
If you add it up yourself you can see whether he has added it up 
correctly. It is nothing like such a representation as one upon which 
you can base an action for false representation. If what is done is 
wrong it is only a representation to the architect. The architect can 
check this thing directly it is done ; and what is more, notwithstanding 
what Mr. Jones says, in my opinion, if the architect were to accept 
quantities from the man he has employed which were grossly wrong as 
against his principal and employer, the architect would be guilty of 
negligence in not looking to the quantities — he would probably 
be guilty of negligence, and be liable to his employer. So that it is no 
representation even to the architect as one upon which you can found 
an action for misrepresentation. If it were fraudulently made that is 
quite a different ihxn^. Then not only the architect, but it is possible 
that the builder too — if it were a fraud — might have an action ngainst 
the man for the fraud. In the absence of fraud there is no ropiesenta- 
tion at all. 

We will now come to the next point. Supposing there were a repre- 
sentation in this case, there is no evidence of negligence in tho way of 
taking out the quantities. None whatever. Only that this is relied 
upon — that there were, it is stated, errors so gross that a jury-tribunal 
might infer negligence from them ; and the negligence is met with and 
called '* gross negligence." But that case was not presented, and the 
negligence never went. It is called not only " gross " but " reckless " ; 
they put it *' reckless negligence" in order to make out some supposed 
contact to fraud. It is true that negligence is evidence of fraud. 
That we are all agreed upon. Some people call it " fraud," and some 
'* evidence of fraud " ; but there was none here, because it was arranged 
that the question of how great the errors were, or what tho errors were, 
was to be left until after the liability was determined by the judge. 
Then those who agreed to that, if they wanted to rely upon the amount 
of error as showing gross negligence and reckless statement, ought to 
have presented that, because that is the question upon which the 
liability depends. Instead of which it is now suggested that that 
being left to the arbiti*ator or the official referee, if he found a great 
quantity of error they could revert back and say that that was evidence 
of reckless statement. That is impossible. That there was evidence 
of reckless error before the judge cannot be maintained. If evidence 
of the amount of error had been laid before him in order to induce him 
to come to such a conclusion as that, it is obvious that the other side 
have counter evidence to contradict it. Therefore that cannot be relied 
upon. So that here there is no representation to anybody, not even to 
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the arohiteot. There is no representation to all the world. What has Priestley 
all the world got to do with taking out the quantities for an arohiteot P stond 
As I have said, there is no evidence, -'> there is nothing to show that 
the man who takes out the quantities is bound to contract that his 
quantities might be shown to anybody. They may or they may not 
be ; and what I said in the course of the trial is equally true — that the 
architect has the sole control of these quantities ; and if he does not 
like them when he has got them he can alter them. So that to say 
that the man who takes out the quantities is to assume that his 
quantities, without alteration, will be shown to anybody who may be 
asked to contract is not true in fact ; and it is for all these reasons that 
such an action as this has never been maintained, and hardly ever 
proposed. This is an attempt to manufacture a new action, which, if 
the court would entertain it, would be the precedent for about a 
hundred actions of the same kind per year. There is no evidence 
upon which the learned judge could be asked to find anything against 
the defendant. 

LiNDLBT, L.J. : I am of opinion that the judgment of the 
court below in this case was correct. The action was brought upon 
two grounds. First, the one which has been argued — that there was 
some sort of contract between the plaintiff who was a builder, and the 
defendant who was a quantities surveyor. When one comes to examine 
that proposition it breaks down. In point of fact there is no contract 
between the two ; and the alleged custom which was relied upon as 
establishing such a contract was not proved. If the custom had been 
proved I do not know whether it would be good for anything. It 
appears to me in that respect this case is wholly analogous to the 
alleged custom which came before the court in Bradbum v. Foley 
(1878), 8 G.P.D. 129, where it was attempted to be made out that 
there was a custom by which the incoming tenant paid for something. 
This custom has not been established as a fact, and if it were that 
authority goes to show that the custom is nothing, and that there 
is no contract. 

Then it is put upon the ground that Stone made a negligent repre- 
sentation to the plaintiff in order that the plaintiff might act upon it ; 
and that, that being the case, the representation having been made, 
and the plaintiff having suffered damage, he is entitled to maintain 
an action in order to prove that suggestion. We must look a little 
more to the state of facts. The real truth is that the quantities 
surveyor is employed by the architect, and I suppose the architect in 
that manner acts as the agent of the building owner. I daresay if the 
case were fought out the building owner would be responsible for this ; 
but, at all events, a quantities ^urveyor is not employed by a builder. 
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iie^. although it appears to be customary that the successful builder shall 
jfin. IS. pay the qunutities surveyor. Now what is the custom when he has 

'— taken out the quantities according to the instructions of the parties P 

It may be true, and probably is true, that those quantities which are 
taken out by the quantity surveyor will be laid before a person who is 
des^'rous of attending to do so. But then this has to be considered. 
Those quantities are supposed to be made, and are in fact made, with 
reference to the instructions given at the time ; and suppose this 
happens — as I understand the learned judge, this did happen, that after 
the quantities were taken out they desired to change, and notwith- 
standing that, owing to some circumstances which I do not understand, 
the architect here laid the quantities before the builder with the 
design. How is that to be turned, by any possible ingenuity, into a 
representation by the unfortunate quantities surveyor to the builder 
that the quantities taken out by him are applicable to the changed 
state of things ? The question has only to be asked to be answei*ed. 
It appears to me there is absolutely no evidence whatever of anything 
fraudulent. It appears to me, under the circumstances, there is 
absolutely no proof of want of possible care, or anything that should 
make this action stand. The judgment will be that the appeal will be 
dismissed with costs. 

BowEN, L.J., I am of the same opinion. This action is without 
any precedent at all. I never recollect any similar action being 
suggested. None of the members of the Court, and none of the Bar^ 
have been able to contribute to their experience from their own know- 
ledge any similar experience of a similar action. That is, of course, 
very much against the idea of an action ; and, at the best, when you 
come to examine it upon reason it seems to me that there are two 
fatal difficulties. In the first place there is no privity between the 
builder and the quantity surveyor ; and in the secmd place that there 
can be no duty out of which the supposed liability arises, because 
whatever duty there is must be a duty arising out of the relations 
between the two, and if there is no privity between the two there 
really is no responsibility, and how can this arise P However, it has 
been suggested that it can be supported upon the ground that the 
quantities surveyor, in handing the quantities to the architect by 
whose direction he took them out, makes a statement which is a misstate- 
ment. It is said that he makes that misstatement knowing it is to be 
handed on to a third person, and therefore he is liable to the third 
person for such misstatement, provided the case is one which comes 
within the doctrine of false representation, as extended by the other 
division of the court in the case of Peek v. Berry (1889), 37 Ch. D. 641. 
[^iuce reversed, 14 App. Cas. 337]. I think whenever people have 
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to (rite the oaise of Peek v. Derry, they will find it extremely vn^w^j 
necessary to be careful in the interpretation they put upon the stone. 
word " statement.'' A man makes a statement about many a matter 
in which he does not pledge anything except his own opinion, 
or his own estimate, or his own belief. You can hardly say with 
regard to a statement made by a man as to his own belief that, if 
he has not got reasonable ground for believing it, that it would 
come within the cases of fraudulent misrepresentation, or that the 
case of Peek v. Derry could be extended to that. I do not see how 
it could be. Either he believes a thing, in which case it is true he 
has made a statement about his belief, or if not that it must be false, 
because he has not made a statement about his own belief. Outside 
the class of statements about your own mind or belief, there may be 
many statements as to which you pledge something more than your 
own belief ; but you distinguish carefully between the two classes of 
statement. Now to what class of statement is it that the quantities 
surveyor's representation belongs P Is it, so far, a representation that 
can be supposed to consist in handing a paper of quantities from the 
surveyor P It does not seem to me that he pledges anything. He is 
bound to take care, it is true, as between himself and the architect. 
Whether he be the employ^ or be the employer he is bound to take care ; 
but that is because he is employed to take care. He does not make 
any representation that he has taken care. He leaves that to stand 
according to the view of his own character that the person who 
receiyes the paper has formed. All he does is to represent that those 
are his quantities. They are the quantities which he himself has 
taken out, and they therefore are the quantities which he believes to 
be accurate. As to that being a false representation, how can you say 
that any amount of negligence on his part in taking it out, unless 
it amounted to recklessness — any amount of negligence unless it was 
so gross as to raise a suspicion of fraud (in which case it would be 
evidence of fraud) makes it fraudulent ; but mere evidence would not 
make the representation fraudulent It seems to me that the only 
representation that he makes is one as to his own belief. In this 
particular instance it does not rest there. I will assume that there 
was before the learned judge some evidence of negligence. What 
does that mean P Why it means one of two things. Either that the 
quantity surveyor himself was not careful, or that some of the people 
he employed were not careful. In either case there might be a 
negligence which would be in the eye of the law gross negligence. 
The people employed were his own agents; but it does not suggest 
that from that there was such personal negligence as amounts to a 
displacement of all reasonable ground for the statement which the 
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lasSi man has made. Supposing, for a moment, his foreman had taken out 
j^'»L ^ ^^^ figures inaccurately and carelessly, that may be evidence in 

an action of fraud against the man he employed for it ; but it is not 

evidence that the person who employs the foreman has no reasonable 
grounds upon which he goes. He goes upon the statement ; and it is 
obvious therefore that, even assuming that tliere may be evidence 
before the judge of negligence here (and I will take it so), there will 
be no evidence of fraudulent representation before him. If such a 
cuse had been put it ought to have been met ; and I entirely agree 
with what the Master of the Bolls has said, ttiat the very line upon 
which this case has run shows that the plaintiff did not make before 
the judge any case of fraud or fraudulent misrepresentation, or such 
misrepresentation as would be treated as fraudulent. But assume 
that taking some negligence, however slight, as proved, that would 
prove a liability towards the builder on the part of the quantities 
surveyor. But that will not do. Evidence of negligence in the 
quantities is not enough to render him liable towards the builder, 
because there is no privity — no duty between them; and in the 
absence of misrepresentation there is no liability. I think therefore 
that this appeal must be dismissed. 

Solicitors for the plaintifb, Loughborough 8l Co. ; Solicitor for the defendant, 
C. H. T. Wharton. 

The judgment of the C.A. in the above case is printed by the kind permission 
of the CoancQ, from the *^ Professional Notes " of the Surveyors* Institution, and the 
judgement of Stephen, J., is taken from the shorthand notes of H. B. Counsell. 
12, New Court, Carey Street, kindly lent to the author by Mr. C. H. T. Whirton, 
solicitor for the defendant. See report of the same case (1S88), 4 Times L.R. 730 
which is incorrect in stating that the plaintiffs* tender was not aooepted. 
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SAUNDERS AND COLLARD v. BROADSTAIRS LOCAL BOARD v«) 

1886. a No. 4937. 
Engineering Contract — Negligence of Engineer — Measure of Damages. 

Engiiieen in the employ of a local board were negligent in the design, construction and saper- 
vision of a drainnge scheme entrusted to them, and in certifying its due and satisfactory completion, 
and in over-certifying the amount of work done : — Held, that they were liable in damages for their 
neglect for the sum necessary to make good the defects of the scheme and to repay the amount by 
which the contractor was overpaid on their certificates, and that their liabXty was not .imlkd to 
the t "!i>nM of their professioinal charf^ei. 

(a) B§t also Rogers v. James, iwff, p. lis. 
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Action for £521. 128. 6d. for work done as engineers and sarrejors in preparing Saonderi. 
sarveySy schemes and estimates, specifications, drawings, plans and sections for BRNuiiitaini 
sewerage and drainage works for the Urban Sanitary Authority at Broadstairs, and for £^^ 

obtaining tenders for and superintending the execution of the contract for the works. 

The plaintiffs alleged that the defendants had approved and accepted the drainage 
works. 

The defendants admitted the employment of the plaintifiEs, but denied accept- 
ance or approval, and all liability for the engineers* charges, and counterclaimed 
against the plaintiffs for damages upon the ground that it was one of the terms of the 
plaintiffs' employment that they should ezerciso due and retisonable care and skill 
with respect to the works, and that the defendants had suffered damage by reason 
of the negligence of the plaintiffs and by reason of the breaches by them of their 
obligation to exercise due and reasonable care and skill, and they mide the following 
specific charges of negligence and want of skill : — 

(a.) The plaintiffs, as engineers, prepared bills of quantities for the defendants, 
showing, or purporting to show, the amount of work required to be done, upon which 
bills of quantities one Charles Home made an estimate of the amount for which he 
would do the works and tendered for the works at the price so estimated. His 
tender was accepted, and a contract was entered into by which Home agreed to do 
the work mentioned in the bills of quantities at the price of £5,046. 3s. 8d., payable 
upon the certificates of the plaintiffs. The bills of quantities were so unskilfully 
and negligently prepared that they showed a much larger quantity of work to be 
done than was in fact done or required to be done by Home, and the plaintiffs so 
negligently, improperly and unskilfully measured up the said work that they granted 
certificates for much larger sums than Home was entitled to be paid in respect of 
the work actually done by him, and the defendants were consequently obliged, under 
the contract with Home, to pay him much larger sums than he was in fact entitled 
to in respect of the work actually done by him. 

(&.) The plans were so unskilfully and negligently made and the work of making 
and superintending the sewers was so badly, improperly and negligently done by the 
plaintiffs, that a deflection was made in the said sewer by reason of which the said 
pipes always contained a quantity of sewage and water, and the said sewage and 
water does not freely pass through the pipes, and the defendants have been required 
by the Local Government Board and will be compelled to take up and relay the said 
pipes at a uniform gradient, and wilt be put to an expense of £200 in so doing. 

(e.) The concrete specified by the plaintiffs in the bill of quantities to be used for 
the sewer was of so inferior and improper a description that it will have to be 
removed and replaced at great expense to the defendants. The plaintiffs were guilty 
of negligence in specifying such a concrete, and in ordering, suffering or allowing it to 
be used. 

(d.) The plaintiffs unskilfully and negligently omitted to make or cause to be 
made any means of escape for compressed air or gas from the pipes in the sewer, by 
reason of which several pipes have burst and been replaced and several more will 
have to be replaced, and the defendants have been and will be put to great expense 
in that behalf. 

The plaintifb replied that they at all times exercised dae and reasonable care and 
skill with respect to the said works. They were employed to make plans for and 
superintend the said works, but not to make the said sewers. The defendants 
appointed a clerk of the works to superintend the levels of the sewers and for the 
otljer matters connected with the said works, and the plaintiffs remonstrated with 
the defendants as to the said appointment at the time of making the same. The 
IL B 
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laoa plaintiffs are not responsible for any errors committed by reason of the defendants* 
Qo^^^^Sb solution of a derk of the works. They prepared the bills of quantities, and 
■ measured up the work included therein with proper care and skill. ^ They denied 

that they granted certificates to Home for any larger sums than he was entitled to 
be paid in respect of work done by him, or that the defendants had, in fact, paid 
Home any greater sums than he was entitled to receive in respect of the work done 
by him, and certified by the plaintiffs. 

They also denied the want of skill and care imputed to them under head (&), and 
said that from time to time they set out bench marks, and showed the defendant's 
derk of the works the depths the sewers should be laid in each section of the said 
worku They denied the alleged deflection, and the alleged result therefrom, and 
did not admit that the defendants had been required, as alleged, or that they would 
be put to any expense by reason of the plaintiffs' alleged negligence. In the alter- 
native, they said that if any deflection existed, it had arisen entirely from the 
Incompetence of the derk of the works selected by the defendants, and from the 
interference of the defendants with the plaintiffs. 

The concrete Bpecified by the plaintiffs, was of a proper description, and is effective, 
and its removal was not necessary. 

They denied the whole of the allegations made under head (d), and said that they 
had provided means for the escape of gas, and made 20 holes or thereabouts for the 
flushing and inspection of the said sewers, but the defendants objected to the expense 
of flushing, and caused the said holes to be stopped up. The plaintifh said they 
were not responsible for this or any other interference on the part of the defendant 
board with the said works. They also averred that the plans, prior to their accept- 
ance by the defendants, were approved both by a civil engineer selected by the 
defendants, and by the Local Government Board, and that defendants had accepted 
and approved all the said drainage works, and in answer to inquiries by the Local 
Government Board as to any complaints, had expressed themselves as completely 
satisfied with the works, and since the bringing of this action have stated to the said 
board that no complaint whatever had been received in relation thereto. 

The counterclaim was referred to and tried before Mr. Ridley, the Official Referee, 
who gave judgment as follows : — 

^' This is a very extraordinary caae. I at first expeoted eyideooe to 
** be brought to rebut the evidence of extraordinary negligence. No 
" suoh evidence is brought, and I am bound to find both Saunders and 
" Collard guilty of gross negligence. For this I am sorry. I am not 
*' at all sure we have got at the bottom of this. These things must 
** have been done on purpose. But I do not base my judgment on this. 
** I will take facts as they stand. The scheme appears to have been 
** approved by the Local G-oyemment Boards but seems to me bad. If 
** they did approve, it was because the pipes were to be laid in concrete. 
'' The negligence of the engineers in my opinion consisted, 

(1.) In preparing plans not showing properly the works to be 
executed ; 

(2.) In allowing the concrete to be composed of so small a 
proportion of cement as one of cement to nine of shingle, " 1 in 10 " ; 

(3.) In over certifying the quantity of work done. It is not a 
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small matter, but a hage sum, and there is a deficiency in every saandct* 
part of the work. Brt»dstafrt 

Gollard says he left it all to Saunders, but that is no defence. He Boant 
has not exercised reasonable skill or judgment. There is nothing what- 
ever to protect him. 

As to the concrete^ it is suggested by Mr. Sankey that it has not 
given way in places ; but it began to give way directly, and is still 
going on. 

As to the want of proper ventilation, it does not necessarily follow 
from this one fact that all the damage would have accrued. But it is 
a part of a case showing .negligence, and must not be left out of 
consideration. 

(1.) If the engineers relied on the clerk of the works in this case, 
they were negligent, because see letters in August, 1883. They 
knew he was not reliable. It was their business to see to the levels. 
This again was negligence. 

(2.) If they did not trust to the clerk of the works it is worse still, 
and they were guilty of gross and culpable negligence, for which both 
are liable, and I must not shrink from making plaintiffs liable for what 
is due to their negligence. 

The Official Beferee assessed the damages upon the counterclaim at 
£4,691 12s. 6d., made up in the following manner : — 

£2,046 12s. 6d. amount overpaid to the contractor by reason of 
negligence of the engineers in over certifying the quantities. 

£2,400 estimated cost of doing over again bad work. 

£240 actual cost of repairs already done to defective work. 

The plaintiff Collard moyed to set aside the fiDdings and judgment of the Official 
Referee. 

Stoart Sankey for the plaintiff Gollard, T. E. Crispe and H. F. Dickens for the 
defendants. 

Mathbw, J. : This is a motion to set aside the verdict and judgment 
of the Official Beferee on the ground that the verdict is against the weight 
of evidence, and that the damages are excessive. We have heard the 
matter fully discussed by the learned counsel on both sides, and I agree 
with the conclusion at which the learned Beferee has arrived. The first 
point made was a striking one, and it was this. The whole amount of 
the contract which these engineers were instructed to superintend, was 
a sum of about £5,000, and the damages against them are calculated 
at the large sum of £4,600. That of course on the face of it required 
explanation. 

There was first a counter-claim of £2,000, which the contractor had 
been paid in ei^ess, and beyond the amount which the engineers ought 

B 2 
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180Q. to liave oertified for. Now, Mr. Sankey says that that £2,000 onght 
October 25. to be displaoed, because, in the first instanoe, the claim was confined to 
£900^ but then the learned Referee was entitled to amend from the sum 
of £900 to £2,000, and he practically did so. Mr. Sankey sought to 
make that a grievance, by saying that he was not allowed an adjourn- 
ment, which he said he was entitled to when this larger claim was put 
forward. But it appears his client had ample notice, when the case 
was opened at Maidstone, as to what was going to be said about it, and 
although elaborate measurements had been made by the Board, and 
those measurements were submitted to the Official Beferee, upon which 
his award was made, the defendants never souglit to have the work 
measured, or to bring forward evidence to contradict it. Under these 
circumstances I am of opinion that we cannot interfere with~the 
decision at which the Official Referee has arrived. Then comes another 
claim, in respect of which Mr. Sankey makes the same remark. It 
appears there was a grievous complaint of the way in which the sewers 
had been laid, and the claim made by the counterclaim in respect of 
that was £200, but there again the Official Beferee was entitled to 
make any necessary amendment, and I do not think the amendment he 
made was excessive, indeed, I think the damages sustained by thd 
Board will be far above that stated by the Official Beferee. There was 
evidence before the Official Beferee to show that by reason of the 
negligence of these engineers a material part of the work has had, or 
will have, to be done over again. No evidence was offered on behalf of 
the plaintiffs as to this, except by one of the plaintiffs, and his evidenoe 
established such circumstances as leads me to think that there is no 
ground for interfering. On these grounds I am of opinion that this 
motion must be dismissed, and with costs. 

Grantham, J. : I am of the same opinion. It has been said, and 
said with a great deal of truth, that this at first sight appears to be a 
startling result. The cost of the works amounted to £5,000, and the 
defendants contend that they are entitled to recover from the engineers 
who had the superintendence of the works, nearly the whole of that, 
sum of money, on the ground of their improper conduct in reference 
to its supervision. I never remember, having had considerable experi- 
ence of those matters when at the bar and on the bench, hearing 
such a case as this, but I am very glad it has arisen, because it will, I 
hope, show people in the position of the plaintiffs that they must be 
more careful in the future than they have been in the past. It is said 
it is very hard upon them, because their remuneration only amounted 
to £270 as commission, that they should be made liable to the extent 
of nearly £5,000 ; but it is quite true that they can be made so liable, 
and I am very glad of it, because it will be not only a warning to them 
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bat to others, that thej cannot allow works of this desoription to be saonden 
done in any slip-shod waj that the contractor chooses to do them, and Broadatain 
allow the contractor to get anj money he chooses. On reading the Board. 
evidence of Mr. CoUard himself, it seems that the supervision of the 
engineers was as disgraceful a piece of business as was ever brought 
forward in a court of justice. I will read one or two passages 
in the evidence of some of the witnesses. This, it must be 
remembered, is a question affecting the health of thousands, and 
the whole of this expenditure was undertaken for the benefit of 
the health of the people who live in and resort to Kamsgate and 
Broadstairs. People who desire to recruit their health resort to where 
they can obtain it« and instead of that, people seem to have gone there, 
and become ill, or possibly died. One of the witnesses said, you must 
have ventilators ; the pipe is nothing more than a long cesspool, with 
gas arising therefrom carefully laid on to the town in consequence of 
the way in which the work has been done. Then another witness says, 
the concrete would not stick to the earthenware glaze ; and then I find 
in another place, ^' There was no ventilation, and the stench in the 
'* town was intolerable." That was after thousands of pounds had 
been spent in the way described. Then when I read the evidence of 
one of the plaintiffs, he, in cross-examination, admitted that which is 
certainly as startling a thing as I have ever heard. He says, '^ No 
*^ man in his senses would call that sample concrete. Saunders thinks 
'< otherwise. I did not agree with Saunders at the time. The contract 
** specified what the concrete was to be. I signed for the proportions. 
*' I am sorry I did. I never used my own judgment. I thought 
** Saunders was more experienced than I was. I yielded my judgment 
*' to him in everything and everything else connected with the outfall 
** sewer, taking the plan proposed as correct. The pipes were very 
** badly laid indeed, and Saunders did not exercise proper superinten- 
** dence. He must have been guilty of gross negligence." Now that 
is the evidence of one of the plaintiffs. '' I know the contractor had 
*' not put the deflection right when he got the final certificate. I relied 
** on Saunders' judgment. As to the concrete, there is something more 
" than an error in judgment." After that evidence of one of the plain- 
tiffs, can it be suggested that this verdict is against the weight of the 
evidence P The evidence is all one way— not only the evidence given 
on the part of the defendants, but the evidence of one of the plaintiffs, 
which is the best evidence to be obtained, and he confirms absolutely 
to the letter all the charges made by the defendants against his oo« 
partner. I hope that this will be a warning, not only to contractors, 
but to engineers who profess to supervise works of this great impor- 
tance, and if so the money which has been spent by ^ the Local Board 
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1890. in this litigation^ if they get the money refunded, will be very well 
October 85. spent indeed. 

The materials for this report as to the judgment of the Q.B.D. are taken from 
the shorthand writer's notes of Messrs. Hibbitt & Sanders, and as to the statement of 
facts and the judgment of the Official Referee, from the brief and notes of counsel 
in the case. 



|n t|e Court of 4(tttra'0 ^^xtdj. 

{Before Blaokbubn, J., and a Special Jury.) 
8HERREN v. HARRISON, (a) 

1800. 

Febraiuy 7. EfToneaus Qmntities—Extros mthout Written Orders— Building 

Contract — Misleading Estimates — Extras, 

Held, that a builder is bound by his special contract, however improvidently entered iuto, and 
cannot, in the absence of fraud or waiver, sue for extra work, on the gzound that the quantities 
are grossly erroneous, and misled him. 

The plaintiff, a builder, sued the defendant, a clergyman, to recover a balance of 
£1,483 17s. 9d. for extra work done beyond that specified in the contract and 
specification. The defendant paid into court £209 15s., and said that that sum 
was sufficient to satisfy the plaintiffs claim. 

M. Chambers, Day, and Martin for the plaintiff ; Hawkins and Archibald for the 
defendant. 

The defendant was a clergyman of the Church of England, and was desirous of 

building a small church at Northumberland Park, Tottenham, Middlesex, and in 

January 1858, inserted an advertisement accordingly for plans, &c., in The Builder, 

for a small church, to cost £2,000. Mr. Mumford became the architect, and, as the 

plaintiff stated, induced him to become the builder and sign the building contract. 

The working drawings and estimated quantities were supplied by Mr. Mumford to 

the plaintiff, and there was sufficient evidence given to establish that he was 

acting as agent on behalf of the defendant. But' the plaintiff*s case was, that the 

estimates and quantities so supplied by Mr. Mumford were so incorrect and false 

that they amounted to a species of fraud upon him, inasmuch as he was induced by 

means of them to sign the contract to do the work for £1,998, whereas, when the 

work was subsequently done and quantities calculated, the cost was found to 

amount to £3,600. The miscalculations were proved by Mr. Eppy, of Lincoln*s Inn 

Fields, and his statement was corroborated by Mr. Lewis and Mr. Lee, of the 

Adelphi. Mr. Mumf ord's estimates were said by the plaintiff's witnesses to be such 

as were very likely to mislead the plaintiff, who had been chiefly engaged in 

building public-houses, and had never previously built a church, and moreover, 

that in them the quantities were quite incorrect. The written contract contained a 

stipulation that no extras were to be done or charged for without a written order 

from the defendant, and signed by Mr. Mumford. For the extra work done in 

this case there were no such written orders. 

(a) Sc§ also Bottoms o. Ma^or, etc., of York, post p. 147. 

Mcdonald v. Mayor, etc., of Workinfi;ton, post p. 222. 
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Hawkins, at the close of the plaintifE's evidence, submitted that there was no 
case, and that the plaintifE was bound by the written contract, however improvident 
the bargain he had made might be, and that as there was no written order for the 
extras by the defendant, and no certificate by the architect, the plaintiff was not 
entitled to recover. 

Chambers contended that the plaintiff was entitled to recover on this ground, 
that Mr. Mum ford's drawings and estimates amounted to a fraud practised on the 
plaintiff, and that the defendant, having employed Mr. Mumford as his agent, was 
bound by his acts, and that in fact, the case was the same as if the defendant 
himself had prepared and submitted the drawings and estimates to the plaintiff ; 
and farther, that the contract not being one under seal of the parties it was 
competent to them to waive it by parol, and that there was evidence that the 
stipulation as to requiring a written order for extras had been waived. 

Blackburn, J., ruled that there was no evidence to go the jury on the 
question of fraud, and that, as to the extras, the written contract was 
binding, and that there was no evidence of waiver. He then directed the 
plaintiff to be nonsuited, reserving leave to the plaintiff to move the court 
above to set aside the nonsuit on the grounds taken as above by 
Mr. Chambers. 

The above is the note of the case as it appeared in The Builder, which was 
stated to be correct by Chambers, Q.C., in Scrivener v. Posh, 18 C.B. N.S, 786, 
791, 792 ; L.R. 1 O.P. 716, 718 ; see The Times, Feb. 8, 1860, p. 11, 
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{Before Vaughan Williams and Lawrancb, JJ.) 

GEORGE SMITH v, THE HOWDEN UNION RURAL SANITARY 
AUTHORITY, in the County of York, and ALFRED MOUNTAIN FOWLER. 

Engineering Contracts — Certificate of Engineer withheld by Fraud mthout 

Collusion icith the Employer — Extras, 

The plaintiff, by agreement in writing, dated Angast 5th, 1885, contracted to oonstmct certain 
specified sewers for the defendant Union, for the price of £2,616, payable on certificates by the 
engineer of the Union. There was also a clause providing that extras must be ordered in writing. 
The plaintiff commenced in August, 1885, and though the work was not a success, proceeded 
according to the specification and following the directions of the engineer, and was not in 
default when, on July 10th, 1886, the defendants took possession of the works and excluded the 
plaintiff. At that time £2,818 only had been paid to the plaintiff. 

The plaintiff sued for the balance of the contract price and for money due for extras, part of such 
extras not baring been ordered in writing, and it was found by the referee that the engineer, 
Fowler, had moZa^Sde and wrongfully refused to o<rrtify, bat that the defendant Union had not 
ooUaded with Fowler : — Held, tliat the plaintiff's remeJy wan damages for wroogfully preventing 
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If^QOL the plaintiff Iram completiog the oontract work by wrongfully taking pot^eenon, the meatare of 
damages heing the aoioant to which presumably the plaintiff would have been entitled K the work 
had been completed, and bad the engineer thereupon issued sach certificate as he onght t-j have 
issued. The plaintiff had judgment for the unpaid balance of the contract, £398 ; for extras nnd^r 
written orders £119 68. 8d. ; for eitras in respect of wh*eh no written orders were given, but wh*ch 
were allowed in certificates already given, £385 lOs. ; plant unduly seised £25, total £937, fer 
which judgment was directed to be entered. SemhUt wrongful behaviour or mala JUUt in the 
certifier gives no ground of action against the employer who has not actually coUnded with 
such certifier. 

This waa an action brought by George Smith, a contractor, against the Howden 
Union Sanitary Authority, in the county of York, and A. M. Fowler, their engineer, 
under a contract for oonstructing certain sewers and drainage work in the town 
of Howden. 

To quote from the official referee's judgment, "The matter arises out of the 
*' contract that was entered into by the plaintifE for constructing particular specified 
^ sewers in the town of Howden ; and without alluding at full length to the 
** particular clauses of the contract, I may state, to put it briefly, that the sewers 
" were to be carried out to the satisfaction of the Union and of the engineer 
'* employed by them, and in accordance with the contract plans and specifications. 
" The payments were to be monthly, to the extent of 90 per cent, of the work done, 
'' the engineer having power to withhold his certificate if he was not satisfied with 
^ the progress of the works ; and there were also provisions that extras were not to 
" be carried out or done without the written order of the engineer. I will not allude 
'* more at length to these clauses, because it would take time, but that is in effect 
*^ the purport of the clauses in the agreement 

" Now upon this agreement the work was carried out. It commenced in August, 
** 1885, and it finished more or less at the end of March, 1886, although the plaintiff 
^ remained on the work, and was carrying out work under the supervision of the 
^ engineer, or his representative, until later than that, and ultimately the Union took 
** possession on the 10th of July, 1886, which terminated the whole matter. 

" Now under the circumstances, the contractor having been paid £2,318 only, and 
*Hhe contract having been for £2,616, besides a claim for extras, he brings his 
^ action for the balance which he says is due to him.'* 

The dispute in the case shortly was as follows : — 

The engineer designed sewers at a very slight fall of only f rds of an inch in 100 
feet He set them out very roughly by driving a peg in the ground, and he left the 
supervision of the work entirely to a clerk of the works whose reports he adopted, and 
certified thereon for payment during the progress of the works and was satisfied 
with the completion thereof. Various works alleged to be extras were ordered, but 
not in writing. 

Soon after the completion of the works, the drains being found out of level, he 
condemned the work and refused to certify. Henoe the action. 

The plaintiff claimed as against the defendant Union : — 

(1.) The sum of £1,452 13s. 9d. m money due under a contract of the 8th 
August, 1889 (including extras and additions), and delivered particulars thereof. 

(2 ) Alternatively the same sum as damages under paragraph 4 of the Statement 
of Claim. 

(3.) A further sum of £300 as damage for having taken possession of he works 
and determining the agreement 

Against the defendant Fowler :— » 

In a further alternative to the claim in oHragraph 4 (mentioned below)^ the said 
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Bum of £1,452 138. 9d. as damages against bim in respect of paragraph 5 (also smtth 
mentioBed below.) Howdm 

The paragraphs 4 and 5 were as follows :— '^^^^S^* 

Para. (4.) In the alternative to the second paragraph hereof, the plaintifE says that '- 

the defendant Fowler was the engineer of the defendant Union, and was appointed 
by them to superintend and control the execation of the work under the said 
contract, and to ascertain from time to time the amount done thereunder and in 
pursuance of orders and directions given by the said defendant to the plaintiff, and 
to determine and certify to the defendant Union the sums which were due to the 
plaintiff in respect of the said work. Tlie said defendant undertook the said duty 
to the defendant Union and to the plaintiff, but in breach thereof, and with a view 
to deprive the plaintiff of the sums due to him as aforesaid, and acting in collusion 
with and by the procurement of the defendant Union, the defendant Fowler has 
from time to time wilfully refused and neglected, and still refuses and neglects 
to ascertain the work done under the said contract, and in pursuance of his orders 
and directions as aforesaid, and to determine and certify the sums which were and 
are payable to the plaintiff from the defendant Union in respect thereof. There is 
DOW due to the plaintiff in respect of work executed by him the above mentioned 
sum of £1,452 13s. 9d., but owing to the wrongful refusal of the said defendant 
Alfred M. Fowler, and the collusion and procurement aforesaid, the plaintiff is 
without certificates relating to the said work, and without legal means of enforcing 
his claim against the defendant Union in respect thereof. 

Para. (5.) In a further alternative the plaintiff says that the defendant Fowler 
having been employed, and being subject to the obligation and duty above mentioned, 
in order to deprive the plaintiff of his right to recover payment for the work done 
by him as aforesaid, and in order to conceal the defects committed by the said 
defendant in connection with the plans, levels, specifications, and quantities relating 
to the said contract work, and in connection with his supervision and direction 
thereof, wilfully and in breach of his said duty has neglected and refused, and 
still neglects and refuses to take the steps necessary to determining the amount of 
the certificates entitling the plaintiff to receive payment of the said sum of 
£1,452 13s. 9d., and has sefused, and still refuses to issue the said certificates, 
whereby the plaintiff has lost and is unable to obtain payment from the defendant 
Union of the said sum. 

The defendant Union pleaded that by the terms of the contract they were not liable 
for any extra or additional work unless the instructions fur the same should have 
been given in writing by the engineer, or unless the same should have been 
claimed for by the plaintiff in writing within seven days after the week in which 
the same should have been executed in accordance with the terms of the contract 

That they had paid all sums certified for. 

That the plaintiff had not carried out the work, nor done work extra or otherwise 
beyond the sum of £2,355 which they had paid. 

That the extra work claimed was not ordered in writing, nor claimed within the 
time specified. 

That they had a right to take the work out of the plaintiff's hands, and in doing 
so had spent more than the sum then remaining due to the plaintiff. 

They denied the allegations in paragraph 4, and they denied that the work was 
done to their satisfaction or that of the defendant Fowler, and they sought to set 
off penalties for delay. 

And the defendant Union counterclaimed against the plaintiff and the parties to a 
bond for the due performance of the contract, viz., Westmacott, Murray and Edgar. 
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1890. The defendant Ubion by their counterclaim alleged that the ^ork done by the 

Jane 10. plaintijff was not executed in accordance with the said agreement, the levels and fall 

of the drains were irregular, and not according to the plans, and the work defective 

and the defendant Union was put to additional expense in completing the eame and 
making the same in accordance therewith, and with remedying th© defects in the 
part of the works already executed. The following are the particulars thereof : — 

£ B. d. 
Paid for relaying part of the drains . . . . 119 9 11 
Estimated cost of resighting and relaying other parts 

thereof 1,600 

Estimated cost of repairing outfall works washed away 

by the tide owing to inefficient workmanship . . 200 
Estimated cost of restoring streets to their original 

condition 200 

£2,019 9 11 

Being a sum of £1,712 8s. 7d. in excess of what the defendant Union would have 
paid if the plaintiff had carried out the said works according to the said agreement. 

The defendant Union also counterclaimed for the penalties, viz., £240. 

The defendant Union also claimed the sum of £37 10s. which they had been 
obliged to pay for tenants* compensation for damage caused during the execution 
of the works, for which the plaintiff was bound to pay by the terms of the saiJ 
agreement. 

Alternatively they claimed £2,600 under the bond. 

The defendant Fowler denied all the plaintiff*s allegations, and alleged that the 
plaintiff did not carry out the works according to the contract, and that the plaintiff 
executed the said work with improper and imperfect materials, and not in the time 
and at the levels intended and prescribed in the said contract and the said plans, 
sections, and specifications, and in an unworkmanlike and unskilful manner. 

The other defendants to the counterclaim also raised pleas not material to the 
issue. 

The cause was referred to Mr. Edward Ridley, one of the Official Referees, who sat 
for several days and found as follows : — 

Official Referee^B Report. 

In puFBuanoe of an order hereiu dated Maroh 22ady 1889, 1, Edward 
Bidlej, Official Beferee, having tried the isBue in this action and 
counterclaim, do find as follows : — 

The plaintiff*, by an agreement in writing dated August 8th, 1885, 
contracted with the defendant Uuion to execute certain works in 
accordance with the terms of such agreement, and Westmacott, Murray 
and Edg^, defendants to the counterclaim, were parties to the said 
agreement as sureties for the due performance thereof by the plaintiff. 

The plaintiff did carry out the works to the satisfaction of the 
defendant Fowler, and of his agent, William Lewis, the clerk of the 
works, but after the completion thereof the defendant Fowler refused 
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to oertify any further sums to be due to the plaintiff in respect thereof smith 
than the sum already paid, that is to say, £2,318. HoWdan 

In refusing to oertify as aforesaid, the defendant Fowler did not Anouier. 
act honestly with the sole aim and intention of fulfilling his duty 
under the said agreement, but acted improperly and unfairly, and 
refused to exercise his honest judgment upon the question whether any 
further sum was due to the plaintiff. 

The defendant Fowler's conduct, although unfair and improper as 
aforesaid, was not so to the knowledge of the defendant Union, and was 
not procured by them, but the said Union, without knowledge of such 
unfairness, adopted the acts of the defendant Fowler and made use of 
them to resist the plaintiff's claim in this action. 

The works were done by the plaintiff in accordance with the terms 
of the agreement, and the plans, sections and specification annexed 
thereto, and in accordance with orders given by the defendant Fowler 
or his agents, and with proper materials, and the faults in the said 
work were due to errors in the said plans and sections and to the said 
orders. 

The delay in executing the works was not due to any default of the 
plaintiff, but was caused by the action and conduct of the defendant 
Union or their agent, the defendant Fowler. 

The defendant Union, on or about July 10th, 1886, took possession 
of plant relating to the works, and such taking possession was in 
breach of the said agreement and wrongful. The yalue of such plant 
was £25. 

Extra work was done under the said agreement without any written 
order of the defendant Fowler to the value of £385 10s. The 
defendant Fowler gave to the clerk of the works discretion to order 
such extra work and he did verbally order it ; the said work was 
claimed for in writing by the plaintiff, it was approved and accepted 
by the defendant Fowler as necessary for the proper completion of the 
work| and allowed for by him in the certificates for payment which 
he- granted to the plaintiff during the progress of the works. The 
defendant Fowler's reason for not giving written orders for such extra 
work was that it had been already ordered by the clerk of the works. 

Additional work was done by the plaintiff to the value of £429 16s. 
in relaying work already done, and in further work rendered necessary 
by the default of the defendant Fowler. This work was done by the 
order of the defendant Fowler or his agents, and the said sum is now 
due to the pluintiff. 

The work alleged to have been done by the defendant Union, in the 
13th paragraph of the counterclaim, did not require to be done owing 
to any default of the plaintiff. 
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1890. The Bum of £37 lOs. has been paid bj the defendant Union since 
j-me 10. they took possession of the plant, as stated in paragraph 7 hereof, for 
tenants' compensation for damage done in the execution of the works, 
but such sum was not paid at the request of the plaintiff. 

There is due and owing in respect of the said works to tbe plaintiff 
the sum of £1,277 18s. 9d., made up as follows : — 

Price under agreement • • • • 

Extras under written order 

Extras mentioned in paragraph 8 hereof . 

Belaying mentioned in paragraph 9 hereof 

Engineering expenses to which the plaintiff 
was put in consequence of the refusal to 
the defendant Fowler to grant further 
certificates 20 

Plant mentioned in paragraph 7 hereof • 25 



£ 


8. 


d. 


2,616 


6 


1 


119 


6 


8 


385 


10 





429 


16 






8,595 18 9 



Paid . . • 2,818 



£1,277 18 9 



Anfl I direct judgment to be entered for the plaintiff against both 
defendants for £1,277 18s. 9d. with costs, including the costs of the 
counterclaim, and that the defendants do also pay the costs of George 
Frederick Westmacott, defendant to the counterclaim, but that James 
Murray and Edward Edgar, defendants to the counterclaim, do bear 
their own costs. 

Some further directions as to costs, &c., &o. 

EDWAED RIDLEY, 
Nov. 26M, 1889. Offieial Referee. 

The Howden Union moved to set aside the above report, and asked 
for a new trial. 

Forbes, CI.G., and Yerburgh Anderson for the defendants, relied on 
Clarke v. Waison (1865), 18 O.B.N.S. 278 ; 34 L. J.O.P 148 ; and Batter- 
bury V. Vyse (1863), 2 H. & C. 42 ; 32 L.J. Ex. 177 ; 8 L.T.N.S. 283 
as showing that nothing short of collusion or prevention by the 
Howden Union would dispense with the condition precedent of the 
engineer's certificate. 

Lawson, Walton, Q.G., for the plaintiff, cited Waring v. Manchester 
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and Sheffield Railway (1849), 7 Hare, 482 ; and ITIntash y. Oreat Smith 
Jf'esfern Railway (1818), 2 De Q. 4 Sm. 758; 2 Mac. & G. 74: Hodden 
19 L. J. (N.8.) Ch. 374 ; 3 8m. & G. 146 ; 24 L J. (n.s.) Ch. 469. ^^^ 

[Vauohan Williams J. : " Whatever was expre.«8ed in the judgments 
*' in those cases they were both on demurrer. In the first case the 
'* bill alleged that the employer prevented the certificate being given, 
'^ and in the latter case the bill by alleging that what was done was 
*^ under the authority of the employer, thus expressly included the 
'^ acts of defendants or their agents."] 

He also cited Scott v. Liverpool^ Corporation of (1858), 3 De G. & 
J. 334 ; 28 L.J. Ch. 230 ; and Pawlay v. Turnbull (1861), 3 GiflF. 70. 

There was the further claim for extras, £422 16s., allowed by 
the Official Beferee, as to which the court intimated that the respon- 
dents had no claim within the case of Thorn v. Mayor of London 
(1876), 1 App. Gas. 120 ; 45 L.J. Ex. 487. 

The court also intimated that the i^espondents oould not claim the 
£20 for engineering expenses, allowed by the Official Beferee. 

The court reserved, judgment. 

Jttdgtnent. 

The judgment of the court was delivered by Vaughan Williams, 
J. : I do not think that the judgment of the learned Beferee is right 
upon his own findings. It appears by these findings that the defendant 
Fowler, the engineer of the defendant Union, has not certified any 
further sum to be due to the plaintiff than the sum already paid — that 
is to say, £2,318. Now the certificate of the engineer seems by the 
contract to be a condition precedent to the right to payment of the 
price and every part of it, and I find no case in which it has ever been 
hold, either at law or in equity, that where a contract provides that the 
contractor as a condition precedent to the right to payment, whether of 
intermediate instalments or of the final balance, must obtain the engi- 
neer's or the architect's certificate in writing, the price can become 
payable as such without the production of such certificate. The case 
of refusal by the engineer in collusion with the building owner to grant 
certificates is spoken of as an exception. It is not, however, really an 
exception. In such a case, the building owner and engineer fraudu- 
lently prevent the contractor from doing that which is necessary to 
obtain the price — viz., from getting the certificates, and what is recover- 
able by the contractor in such a case is not really the price, but 
damages. That the performance of the condition precedent is neces- 
sary at law appears from the case of Clarke v. Watwn (1865), 18 
C.B. N.8. 278. The cases in equity which were cited to us in the 
argument of this case, and which were cited in the arguments of Clarke 
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1890. y. Watson^ may oontain observations seeming to show that misoonduct 
Jppe io» or fraud of the architect or engineer, without ooUusion of the employer, 
will entitle the contractor to recover the price without obtaining the 
certificate required by the contract. But when these oases are looked 
at, nothing of the sort seems at all events involved in the decision. 
In both Mcintosh v. The Great Western Railway Company (1848), 
3 S. and G. 146 ; and Waring v. The Manchester Sheffield and Lincolnshire 
Railway Company (1849), 7 Hare 482, the bills contained strong alle- 
gations of ooUusion and concert, and in each case it was a demurrer to 
bills containing such allegations which was overruled. The decree 
which was ordered at the hearing of Mcintosh v. The Oreat Western 
Railway Company, was not ordered on the ground of collusion, or evea 
of misoonduct of the engineer, but on the ground of the oomplioatioa 
of the accounts being such that the questions between the parties could 
not be determined at law. The Master of the Bolls, Sir John Bomilly, 
in Bliss v. Smith (1865), 34 Beavan 608, says, " Courts of Equity will 
** interfere in two oases — one where there is collusive dealing between 
" employer and the person whom he has appointed arohitect, for the 
" purpose of defeating the contractor ; secondly, where there are very 
" long and complicated accounts, which cannot be conveniently taken 
« at law." Pauley v. Turnbull (1861), 3 Giff. 70, which looks like a 
case to the contrary, is not really so. There the architect had ousted 
the contractor, and his conduct was alleged to have been unfair, and 
what was really assessed by the court and ordered to be paid was, not 
the amounts for which the certificates would have been necessary, but 
damages for preventing the contractor from completing. 

I think that in the present case what the plaintiff is entitled to 
recover is, not judgment for the amounts which the engineer ought to 
have certified, but damages for wrongfully preventing the plaintiff 
from completing the contract work by wrongfully taking possession of 
the works ; and the measure of damages is the amount to which, pre- 
sumably, the plaintiff would have been entitled if the work had been, 
completed, and the engineer thereupon had issued such certificates as 
he ought to have issued. 

The result will be, in measuring these damages, and the items will 
be — first, balance unpaid on contract price, £398 ; secondly, extras 
under written orders, £119 6s. 8d. ; thirdly, extras in respect of which 
no written orders were given, but which were allowed in certificates 
already given, £385 10s. ; plant mentioned in paragraph 7 of Referee's 
report, £25 — £927 16s. 8d., for which we direct judgment to be 
entered for the plaintiff. We think that there ought to be no costs in 
this appeal. 

Forbes : Now, my lord, I ask your lordship to give us an oppor- 
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tanitj of oonsnlting our client as to whether we are to go into the smfth 
facts or accept the findings of the Official Referee. As I stated when it howW 

^ , Union and 

was on, I challenged every single finding of fact, and I ask your Another. 
lordship now to allow us to consult our clients. 

Vaughan Williams, J. : What is it you ask me to do, then P 

FoRBRs : That the case should not be in the paper for, say a week, 
or possibly a fortnight, till the Rural Authority can be called together 
to consider whether they will go into the question of the facts of the 
ease. It is the second part of the motion, your lordship sees. I was 
going into the whole question, but your lordship invited me to direct 
my attention to the first part. 

Vaughan Williams, J. : Yes, I did. I remember that. Let us 
s'^e how that can be worked out. '* Take notice, that the court will be 
" moved on Saturday, the 7th day of December, 1889, at 10.30 o'clock 
*' in the forenoon, or so soon thereafter as counsel can be heard, by 
'' counsel on behalf of the defendant Union, for an order that the judg- 
^^ ment od the claim and counterclaim directed to be entered by the 
'' Ofiicial Beferee herein, eo far as the same concerns the plaintiff and 
** the defendant Union and the above-named George Frederick West- 
'^ macott, be set aside and judgment entered for the defendant Union, 
*' on the ground that upon the finding the judgment so directed is 
" wrong, or, alternatively, that the said findings of the Official Referee 
^' and such judgment entered thereon may be set aside and judgment 
*^ entered for the defendant Union oo the claim, and also for the sum 
'' of £1,044 10s. on the counterclaim, such judgment to be with costs 
^' of claim and counterclaim, or, in the alternative, that a new trial may 
*^ be had, on the grounds (amongst others), (1) that the findings were 
'^ against the weight of evidence, except so far as it was found that 
" there was no collusion or procurement by the defendant Union, or 
" knowledge by them of improper or wrongful act on the part of their 
*' engineer ; (2) that even upon such findings, and the facts admitted 
^' and proved at the trial, the defendant Union was entitled to judg- 
" ment ; (3) that there was no evidence that the contract work had 
*' been completed, but that the facts admitted or proved showed that 
" the works were not carried out according to the contract — ^not to the 
*^ satisfaction of the parochial committee of the defendant Union, or 
" the engineer." The Official Referee has allowed full contract price. 
I see all these items go into your application for a new trial. 

Forbes : Your lordship, I think, has decided that you have power, if 
you have all the facts before you and disagree with the Official Referee's 
finding, of entering judgment T 

Vaughan Williams, J. : Yes, I have decided that in another case. 

FoKBES : I shall ask you, upon the facts of the case, and upon the 
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isno. eridenoe given bj the plaintiffs themselyeii to enter jadgmont on the 
June 10. faots. In opposition to the findings. 

Yauohan Williams, J. : Yes, but all I have done at present is to 
deal with the case on the findings of the Referee. 

EoBBBs : YeSy so I understand. 

Yal'oban Williams, J. : And we have decided that on the findings 
of the Referee, the plaintiffs are entitled to judgment, and not to so 
large a sum as was mentioned bj the Official Referee P 

Forbes: Yes. 

Yaughan Williams, J. : Now, it may be you will be content with 
that, and abandon your application that we should go behind the 
Referee's finding of fact ; but at present what you ask is, that so far as 
that part of the application is concerned, it should stand over for a 
week or ten days, in order to enable you to consult the local authority 
and see what they wish to do. 

Forbes : Yes. I thought your lordship said on the last occasion 
that would be so. 

[After some discussion as to costs, it was arranged that the case 
should be put in the paper for argument 10 days hence.] 

The case was not further argued, as the defendants abandoned 
their application to go behind the Referee's finding of fact. 

The report of the judgment of Vaughan Williams, J., is taken from a transcript 
of notes taken by Messrs. Walsh and Sons, 4, New Court, and the rest of the facts 
and the judgment of the Official Referee are compiled from the brief of the counsel 
for the plaintiff, and from noted taken by the author during the bearing of the case 
before the Queen's Bench Division. 



ISSf* 
Nov. 9t>* 



Jn l^e (toud of ^vntxCt %tni\. 

{JBefore CooKBUBN, L.C.J., and a Special Jnry.) 
SPRATT V. DORNFOKD. 

Plana prepared for a Building not executed — Arehiteofe Right to 

Payment, 

This was an action by an architect for his charges for preparing plans, taking 
out quantities, Ac, for a house which the defendant had designed to build, but 
which had not in fact been built. 

Mr. Edward James, Q.G., and Mr. Thrapp were for the plaintiff ; Mr. Hannen 
and Mr. Martin were for the defendant 

In 1856 the defendant had desired to build a bouse, and had got the plans, 
estimates, specifications, and quantites from the plaintiff for the purpose. He had 
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not, however, been able to find land or funds for the parpoae, and the project had Spnu 

been abandoned, partly becaaae, as it should (9ic) seeniy the plaintiff's estimate was Donlford. 

higher than the defendant had intended. Negotiations for land had gone on for 

some time, and in September, 1861, the plaintiff sent in a claim for £25, reduced, 

as he said, to the lowest amount, the proposed work not having been carried out. 

The defendant denied his liability to pay anything. The plaintiff now claimed at 

the usual rate of charge, and his demand came to abont £60. 

Mr. Jambs, in opening the case for the plaintiff, said that a gentleman could 
hardly expect an architect to undergo all the trouble of preparing plans and 
estimates for a house without any remuneration, and he apprehended that, unless 
there had been an express agreement to prepare them free of charge, his client 
would clearly be entitled to recover, and in this case there certainly had been no 
sucn understanding. 

The plaintiff was called, and stated that in 1856 the defendant had consulted 
him as to building a house at Blackheath, on an estate called the Granville E8tate, 
and had pointed out a lot of land he should like for the purpose, but which it 
turned out was let to a builder. The defendant told him the class of house he desired 
to have built, few bedrooms, but large sitting-rooms ; but, as his wife would have 
the chief enjoyment of the house, as he himself was in town all day, the plaintiff 
was to see the wife about it, take her instructions, and prepare sketches. He pre- 
pared plans and sketches, and showed them to the defendant and his wife. The 
defendant said he desired not to spend more than £1,000 or £1,100 on the house, 
and the witness said it would then be necessary to reduce the size of the house, and 
with that view to alter the drawings and plans. The defendant then desired him to pre- 
pare plans, working drawings, and specifications, and he did so, and alf*oat his desire 
got an estimate from the builder, who had the land, and who had told the defendant he 
might have the land if he would let him build the house. The builder accordingly 
prepared the estimate, but before doing so required the ^* quantities," which at the 
defendant's desire, the plaintiff said he accordingly prepared for the builder. The 
latter, however, required a written agreement that he should build the house before 
he let the defendant have the land. The witness, however, prepared the quantities 
before the builder had this agreement, and in February, 1857, the estimate was 
given by the builder for £1,520, but it was not accepted, as the defendant thought 
it too high, and, indeed as he said, preposterous. In April, 1857, the plaintiff 
proposed to the defendant another plot of land, and negotiations took place as to an 
advance of money from the trustees of the defendant's wife for the purpose of 
building. No such advance was made, however, as the trustees would only make 
it on freehold property. In 1860 the plaintiff offered some freehold land to the 
defendant, and suggested that the plans, &c., might be used which had so long 
lain dormant. Nothing came of this. In February, 1861, the plaintiff sent his bill 
with a letter to the effect that he had waited a long time hoping he might have had 
to build the house, and it was no fault of his that he had not, and that he had 
reduced his charges to the utmost In September, 1861, the defendant replied that 
he did not know he was indebted to him, and that the matter should be looked into. 
In November the plaintiff again applied for payment, and the defendant again 
replied that he had no idea he was indebted to the plaintiff. The latter applied 
again in January, and in March, 1862, and again on the 1st of April, 1862. On 
the 7th of April the defendant replied that he had not been at Blackheath for 
months, nor got his letters regularly, and that moreover he saw no reason to alter his 
opinion that he was not indebted to the plaintiff. In July last there was a final 
letter from the plaintiff, in which he said his patience was exhausted, and that he 
II. F 
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1892, now claimed the ordinary charges, which were at the rate of 2) per cent, up to the 

KorTsa. ^"^ o^ going to work. This the plaintiff said was the ordinary rate, including 

working plans, specifications, and contract, but not including taking out the 

quantities, for which the charge was 1) per cent. These charges he calculated oo 

the building estimate, and the total claim now came to £60. 

[CocKBL'RN, LU.J., asked the witness how he came to charge his 
percentage on an estimate which was not only not adopted, but was 
abandoned as enormously too high, and was so considered e?en by the 
architect, the witness himself.] 

The plaintiff said he had do alternative ; he had nothing else to cnarge upon. 

Mr. Hannbn cross-examined the plaintiff, and elicited that he was architect and 
surveyor for the estate for which the building land first proposed formed part, an i 
liad the control, as such, over the style and class of houses to be erected. He 
admitted that the builder had first mentioned the defendant to him, but he denied 
that he had said that he would make no charge unless the matter was carried out, 
or that the defendant had said to him that the builder had told him so. He admitted 
he had been surprised at the amount of the estimate, but denied having told the 
defendant not to go on with it. 

An architect was called to prove that 2) per cent, was a fair charge for the plans, 
etc., and that if the work were carried out it would be 6 per cent. Where the work 
was not carried out it was usual to make the former charge on the estimated value. 

Hannkn, in addressing the jury, urged the defence suggested in his cross-examina- 
tion — that the real arrangement was that no commission should be paid unless the 
matter was carried out ; and he dwelt on the long time — nearly four years — ^which 
had elapsed before the claim was made. 

The defendant was called to sustain this defence, and stated that he and his wife 
went, in the first instance, to see the builder upon the subject, as the lessee of the 
land, and it was the builder who referred him to the plaintiff. When he saw the 
plaintiff he told him, in the presence of his (the defendant's) wife, that the builder 
had sent him to see him about the house, and that he (the defendant) had told him 
that he objected to the expense of an architect, but that the builder said the plaintiff 
would make no charge if the plan was not carried out, or ^* if nothing came of it*' 
He (the defendant) asked the plaintiff if he assented to that, and the plaintiff said 
he did so. He referred only to one particular piece of land — that first proposed^ 
and he never cared for any other. He told the plaintiff positively he could not 
exceed £1,000 upon it. After the builder had sent his estimate, the plaintiff 
advised him to drop the project, and he had dropped it, and afterwards, when 
it was suggested to revive it, he had told the plaintiff he had done with it, and 
declined to do so. He had distinctly declined to allow the plaintiff to negotiate for 
any advance of money, and yet one of the items of charge was for going to the 
trustees with that view. 

[CocKBi? KN, L.O.J. : That charge can hardly be sustained ; it is scarcely 
within the scope of an architect's business.] 

EowARD Jahbs said he did not insist upon it 

The defendant went on to say that the plaintiff bad proposed to be the builder of 
the house, and that nothing was ever said by him about preparing quantities^ etc. 
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He declared that he was quite surprised to receive, a long time afterwards, a claim Spnitt 
from the plaintiff of £25, which he afterwards increased to £60. Dornfoni. 

James, in cross-examining thu defendant, pressed him as to why he had not, when 

first applied to by the plaintiff, replied that he had agreed to do the work free of 
charge unless the house was built. 

The defendant gave no answer to this, except that he thought it would be 
ancourteous to say so. Pressed as to whether he did not know the plaintiff was taking 
out the quantities, he said he did not. 

[CocKBURN, L.C.J. : Did you authorize him to get some estimate from 
llie builder P 

Defendant : No, I did not.] 

The defendant's wife was called to confirm his evidence as to the original inter- 
view, when the plaintiff was told that the builder, the owner of the estate, had said 
he (the plaintiff) would not charge for anything if the house were not built. 

The Lord Ohikp Justice observed that this might have referred 
merely to the oharges as surveyor of the estate, not to his charges as 
arohifeot for the defendant, as to which the owner of the land would 
have no authority to say that the architect would not charge. At tbe 
last interview with the plaintiff he said he advised the defendant to 
h^ve nothing more to do ^ ith it, and the defendant said he should not. 

The builder, the owner of the building lease, was not called by either 
side. It was stated that he was out of town by reason of domestic 
adliction. 

U ANN EN, summing up the case for the defendant, urged that if the plaintiff had 
admitted that anything at all was said about no charge being made, it might have 
been probable that there had been a mistake between the parties, but the plaintiff 
liad di.-«tinct1y denied that anything of the kind had been said. Yet that something 
of that sort had been said surely the jury could not doubt, both the defendant and 
his wife having sworn it. Could anything be more probable than that it should have 
been. The surveyors of these estates had very little trouble in the plans and estimates 
for houses on the same estate, the houses being all similar in size and style. And, 
on the Other hand, as it was doubtful whether the defendant would ever have the 
land, was it likely that he would employ an architect to prepare plans and estimates 
without guarding himself by such an understanding ? The plaintiff had chosen to 
deny, however, that anything of the sort had been said, and by that denial he must 
stand or fall. 

Jambs, in reply, said he did not impute any wilful untruth to the defendant or his 
wife, but, even assuming that anything about not charging was really said, he 
suggested that it had referred merely to the charges as surveyor of the estate. The 
learned counsel urged with great force that the defendant, when applied to for pay- 
ment, had not repudiated it on the ground he now took, and, in fact, had never 
mentioned it before during the long interval which had elapsed between the original 
application and the present action. 

CocKBURX, L.C.J., left it to the jury,first, whether the work was done 
on the retainer and employment of the defendant. The def^nne put 
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iM. forward to-day was easily disposed of. The evidence as to the plaintiff's 
Nor, an. promise that there should be " no charge " was capable of an obvious 
explanation. When the defendant first applied to the lessee of the 
building land he was first told that he must have recourse to the surveyor 
of the estate, who was to regulate the style of building, and, being 
apprehensive that there would be a charge for this, was told that there 
would be none — that is, that there would be no charge as surveyor of 
the estate, for it was only in that character and capacity that the lessee 
of the estate would have any authority to make such a statement ; not 
that there was to be no charge for whatever services the architect might 
render to the defendant. It would be unreasonable to put such a con- 
struction on it, for with such services the owner of the land could have 
no concern. This defence, therefore, might be discarded. The case 
for the plaintiff was in substance that he had been employed to do this 
work, and that it was through no fault of his that it had proved 
abortive. The real question was whether the plaintiff was employed 
as architect, or whether the defendant had understood that he was 
to be builder. If he was employed as architect to prepare the 
plans, etc., it would be no answer that the defendant could not get 
the land. But if he was himself to be builder, and chose to prepare 
the estimates, etc., before the land was obtained, he was premature, and 
could not recover. It was observable that the defendant had certainly, 
at the outset, objected to employ an architect, and, doubtless, having 
only a limited sum to lay out, would naturally desire to avoid any 
expense which might be spared. And this view was confirmed by the 
endeavours the plaintiff had afterwards made to obtain land. This, on 
the view suggested, was quite natural ; and certainly charges made for 
applications of this kind could not be sustained. An architect could 
not properly recover for the services of a solicitor ; and the bill was 
drawn up in a very lawyer-like manner. Supposing the jury thought 
there had been an employment of the plaintiff, they would have to 
consider what he was entitled to. There was a charge in the most 
approved form of an attorney's bill, '^ Seeing Mr. Glendon (the builder) 
" on your account, applying for an agreement, etc.'' If the jury had 
ever had the misfortune to receive an attorney's bill they would recog* 
nize the style. Such was the character of several of the charges, and 
for such charges the jury would, no doubt, think the plaintiff not 
entitled to recover. If the employment was as an architect, he could 
only recover in that character. It was for the jury to consider whether 
the plaintiff was entitled to recover for the " quantities." 

One of the jury said it was quite usual for a builder to work out the 
^ quantities " for himsell 

GocKBURK, L.G. J., said that was a part of the question entirely for 
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the jury. They would probably think that the plaintiff did not do all fip«t» 
this work for nothing, but for what he was entitled to recover, and how J>mDtoi± 
much, they would consider and determine. 

The jury consulted together for some time, and then retired to 
consider their verdict, and for a long time were unable to agree. 
Ultimately they returned into court with a verdict for the plaintiff 
for £15. 

The Lord Chief Justice refused to certify for costs. 

This report was taken from The Times newspaper, Ist December, 1862. 



Jjii^t Court of Rutin's 9<^b* 

(Before Mr. Justice Eblb and a Jnry.) 

TURNER V. GARLAND and CHRISTOPHER. 

Architects Negligence — Notel Invention. 

The phkintiir employed the defendant, an architect, to prepare plani for and superintend the 
erection of model lodging homes after the latest improvements, and the plaintUf further instructed 
the defendant to put in a new patent concrete roofing, which cost only a quarter of what a lead or 
slate roof would hare cost. The concrete roof proved a failure, let in wati-r, and had to he removed 
and replaced, and the plaintiff sued the architect for negligence. 

Eblb, J., charged the jury that though failure in an ordixiary building was evidence of want 
of competent skill, hut if out of ordinary course an architect is employed in some novel thing 
in which he has not experience, failure is consistent with skill; and the defendant had a 
verdict. 



Tomer 

Cku-land 

and 
Another. 



The plaintiff was Mr. John Turner, of North Brook, a gentleman eighty years of 
age ; and the defendants are architects, in the Adelphi. Mr. Christopher had been 
for some years professionally employed by plaintiff. In 1848 he purchased for him 
the premises of Mr. Biers, the builder, in Dorset Place and New Street Mews, 
Marylebone. The plaintiff determined to erect a model dwelling house in the Mews, 
in place of the workshops ; had a great variety of designs prepared, and took twelve 
months to determine. The architect was restricted as to the height of the building ; 
it was to have a flat roof, and lead was too expensive ; it was to be economical, to 
return £7 per cent, on outlay, and it was desirable that it shoiild be fireproof, and 
include the latest improvements in buildiogs of this description. 

In the autumn of 1848, Mr. 0. being at Bristol, had his attention called to the 
principle, now known as Fox and Barrett*s patent, at Northwoods ; he was much struck 
with its apparent merits ; he wrote on his return a letter, describing what he had seen, 
to The Builder, which was subsequently republished by the patentees, and sent to 
Mr. Turner, accompanied by a note of recommendation. It was not until August, 
1849, that it was decided to adopt this mode of construction ; then a contract was 
entered into with Messrs. Birds, builders, of Hammersmith, for the works generally, 
the iron girders being reserved for a special contract with Messrs. Grissell, the London 
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tan. founders, under the direction of Fox and Barrett, who furnished a detailed specifi- 
JwM 3. ^^^^^ for the construction of the floors, roofs, and ceilings, on their patent principle, 

and sent the founders plans and sections of the cast-iron girders, with the proof 

weights to which they were to he tested ; they also laid down upon the plans the 
position of each girder used. The building was erected during the autumn and 
winter of 1849, and in April, 1850, possession was given up to the plaintiff, and it 
was immediately occupied. The roof, with ceilings, had oost £74, while an ordinary 
slated roof and ceiling would have cost £232, three times as much ; and a lead roof 
would have cost £300. The roof for a considerable time was considered a specimen 
of workmanship, and was seen and admired by many. 

The builders* account was settled in November, 1850, and the architect's in March 
1851. It was not until the summer of 1851, that anything of importance ooourred to 
the roof, when it showed some serious cracks, through which the rain gained 
admission. 

During June and July the defendant, by the desire of the plaintiff, surveyed the 
roof and reported the cracks were entirely superficial, — not caused by any settlement 
or unsoundness of concrete, and suggested several effectual modes of making it 
watertight at a cost of from £20 to £30. 

In February, 1852, the roof was in part demolished, and a new roof of ordinary 
construction placed on it at a cost of £230. 

Mr. Bramwell and Mr. Unthank were counsel for plaintiff, and Mr. BoviU and Mr. 
Aspland for defendants. 

Erlb, J., in the course of Bamming up, said : The plaintiff will m^rit 
your verdioti if the defendant was found to be wanting in the compe* 
tent skill of an ordinary arohitect. If he possesses competent skill, and 
was guilty of g^oss negligence, although of competent skill, he might 
become liable. If of competent skill, and had paid careful attention to 
what he undertook, he would not be liable. You should bear in mind 
that if the building is of an ordinary description, in which he had had 
abundance of experience, and it proved a failure, this is an evidence of 
want of skill or attention. But if out of ordinary course, and you 
employ him about a novel thing, about which he has had little experi- 
ence, if it has not had the test of experience, failure may bo consistent 
with skill. The history of all g^eat improvements shows failure of 
those who embark in them ; this may account for the defect of roof. 
The charge in the plaintiff's case is '* the deflection and insufficiency of 
** girders.'' The case was brought into court on the insufficiency of the 
girders, and I am not aware of any other case on the part of the 
plaintiff. As the plaintiff's counsel declined putting it on any other 
ground, this was his case. Christopher is called on to give his evidence. 
His answer was, " the girders were sufficient." Qrissell and Barrett, 
from their experinnce, are clearly of opinion that they are ''quite 
** adequate." Testimony to this is borne by the other witnesses, who 
severely tested the strength of the roof, and one of whom says it was 
strong enough *' to bear a crowd of people to witness a passing show." 
Christopher had introduced it as a novelty, and if a novelty, I do not 
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know how he ooald have taken better care than putting it into the Tanitr 
hands of the MeBsra. Birds, to whose high respectabilitj testimony is Oariaad 
borne hj the plaintiff's counsel, and Messrs Gri>seII, known to us all, Another, 
and securing the co-operation of the patentees, and going down and 
oonsulting the architect of Northwoods, and then getting plans (sections 
of the girders) from Barrett. One thing dwelt upon was the omission 
of the tar-paper coveriug specified in the patent, but tho Building Act 
prevents that being used, and something else had to be substituted, but 
it would not be a want of skill, for the moment not remembering the 
provisions of the Building Act. The plaintiff's counsel, after his 
admission as to the Building Act, would not contend this. It appears 
to me the defendant brought an earnest mind and careful attention to 
the work he had undertaken ; and if he brought also competent skill, 
he ought not to be called upon to rectify any partial failure of the 
work. The new roof seems to me prematurely put on. 

The jury brought in " Verdict for the plaintiff, — damages, £30," wifh 
this written statement : — " The jury are of opinion that the novelty of 
^ the experiment is a sufficient excuse for the leakage, but consider the 
" defendant was bound to make the roof watertight.*' 

The judge held this was substantively a verdict for the defendants 
(on seeing it next morning), and the parties have agreed (sic) to 
withdraw and stop proceedings. 

Taken from The Builder, June 18th, 1853. 



|iig^ (Cottrt of ^nsim. 
QuBui's B£NCH Division. 

(Brfare Manisty, J., and a Common Jury.) 

WAGHORN V. THE WIMBLEDON LOCAL BOARD. W Vt^hnn 

V, 

Buxldtng Contract — Quantity Surveyor, — Employer ultra vires. ^^ 

The defendants, a Burial Board, by resolution, instructed R'lwell, then architect, to prepare 
plans aud get tenders for a oemet'^ry chapel. Bowell employed the plaintiff, a quantity iun'eyor, 
t i kike out quantities ; the work went to tender, but none being accepted the plaintiff sued the 
drifeodant, who set up they nerer authorised Bowell to employ the plaintiff, imd that as a corporation 
they must contract under seaL 

Manistt, J., ruled, that as the defendants had Instraeted BoweU to get tenders, they impliedly 
authoris d him to get quantities taken out, and oTerruled the objection as to the necessity of 
sealing, the plaintiff had Judgment 

The plaintiff, Mr. Joseph Waghorn, is a " quantity surveyor." The defendants 
are, by statute, the Burial Board, as well as the Local Board, for the district of 
fa) Bf, however, Young o. Mayor, etc, of LeamlnKton, 8 App., Oas. 817, 



I 
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877. Wimbledon. In 1875 they instracted their salaried Burveyor, Mr. Rowell, to prepare 
JiueS. plaoB and specifications, and to procure tenders for the erection of a cemetery 
■' chapel. These instructions were embodied in a resolution passed at a meeting of the 

Board. When Mr. Rowell had prepared the plans, he instructed the plaintiff to take 
out the " quantities " and he advertised for tenders in The Builder. Several builders 
sent in tenders, having used the quantities taken out by the plaintiff in arriving at 
their estimates. The defendants did not accept any of the tenders, the amount of 
the lowest being higher tiian the sum which they intended to expend. The case 
for the defendants was that they never authorised Mr. Rowell to employ the 
plaintiff to take out the quantities. Several architects and surveyors were called 
for the plaintiff, who stated that the business of a quantity surveyor was quite 
distinct from that of an architect, and that it was necessary that the quantities 
should be taken out to enable builders to tender. They also stated that the custom 
was for the builder, when sending in a tender, to add the charges of the quantity 
surveyor to his estimate, and that if the tender was accepted he paid the quantity 
surveyor. If, however, none of the tenders were accepted, the building owner 
was liable to pay the quantity surveyor's charges. 

Mellor, Q.O., Graham and Raymond, for the plaintiff ; Day, Q.C., and William 
Patterson, for the defendants. 

At the end of the plaintiff's case, it was submitted that there was no evidence that 
the defendants had authorised Mr. Rowell to employ the plaintiff to take out the 
quantities. 

Manistt, J.y ruled, that as they had instnioted him to proonre 
tenders, and as tenders could not be made without quantities, they 
had impliedly authorised him to get the quantities taken out. 

It was then submitted that the defendants, being a corporation, could only 
contract under seal, and there being no contract under seal here, the plaintiff could 
not recover. 

Mantsty, J., ruled, that as the defendants had by resolution 
impliedly authorised Mr. Rowell to get the quantities taken out, oud 
had the benefit of the work which had been done, their objection was 
not tenable. 

Judgment was accordingly entered for the plaintiff for the amount 
claimed (£170 19s. lOd.) 

From The Times, June 4th, 1877. 
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yio^ Comt of Ittstice. 
QusBM*8 Bench Division. 



(Before Mr. Justioe Dbnhan.) 
YOUNG V. BLAKE and ANOTHER. Toang 

Blako. 



Building Contract— Liability of Employer and Architect in respect ~ 

of Errors in Bills of Quantities, 

k firm of architeotfl took out qiutntitiei and sappUed them to the builden and were paid by them. 
la an action by the builder against the employer and his architect, for (1a*nagetf oociisioned to 
t*i6 builder by alleged errors in the bills of qnantities : — Held, (1) that t*iere was no warranty 
by employer or architect of the accaracy of the qnantities ; (2) that no action lay for negligence 
in taking ont the quantities ; (3) that the qnantities were not made the basis of the contract: 
Scrivener t. Paak (1866), L.R. 1 C.P. 715 Ex. Ch. ; and Stevenson r. Wataon (1879), 4 C.P.D. 143, 
oonaidered. 

The facts of the case appear in the judgment appended. The case arose out of 
errors in a bill of quantities. The plaintiffs, a firm of builders, sued Mr. Blake, the 
employer, and Messrs. Farrell and Edmonds, the architects of the building owner. 
The architects had taken out the quantities, and had been paid by the builders. 

Lumley Smith, Q.C., and Macaskie for plain tifEs ; Alderson Foote for defendants 
Farrell and Edmonds ; Pitt Lewis, Q.C., and Fossett Lock, for defendant Blake. 

The plaintiffs by their statement of claim said that : — 

1. The defendant Blake warranted the accuracy of the quantities. 

2. By the contract it was agreed that the bill of quantities should be treated as the 
basis of the contract, and that in case of eiror in the quantities the plaintiffs should 
be paid for the work and materials in excess thereof. 

3. They alternatively claim as for work and labour done. 

As against the defendants Farrell and Edmonds they alternatively said that : — 

1. They employed them for reward, and claim the loss occasioned by the errors in 
quantities on the ground of negligence. 

2. And alternatively they warranted the accuracy of the quantities. 

The defendant Blake denied the allegations in the statement of claim, and said 
that :— 

L They sent in a final account which plaintiff paid in settlement. 

2. There were no errors in the quantities, and that the architects never measured 
the work and adjusted the same in accordance with the quantities as required by 
the contract. 

3. The architect never awarded or decided in favour of the plaintiffs* claim. 
By way oi counterclaim the defendant Blake said that :— 

1. The plaintiffs had not performed their contract, and that the work was badly 
done. 

2. The plaintiffs contracted for reward, with the defendants Farrell and Edmonds, 
to take out the quantities. 

3. The plaintiffs, without authority from this defendant, included the cost of the 
quantities in their tender and concealed it from this defendant, who was induced to 
believe that the whole contract prioo was the price of the buildings, and claimed 
damages, penalties for delay, and repayment of Uie sum paid for quantities. 



90 QUEEJTS BENCH DIVISION. 

i«7. The defendants Farrell and Edmonds by their defence said that :— 

KoTra&)«r ^* They denied they were employed for reward to take out the quantities, or tliat 
11. 21, i». they did so negligently. 

2. They deny that they warranted the correctness thereof. 

The plaintiffs in their reply said that : — 

1. The contract does not require the work to be measured or adjusted. 

2. The arc itects have wrongfully refused to measure and adjust the work. 

3. The architects ot the time the plaintiffs entered into the contract did not and do 
not possess unbiassed minds necessary for the discharge of their duties. 

As to the counterclaim of the defendant Blake, the plaintiffs denied that they broke 
the contract, and said that : — 

1. The delay was due to extra work. 

2. The penalties were compromised by payment of a certain sum. 

3. The architects' certificate of satisfaction was by the contract made conclusive of 
the due performance of the work and they have certified. 

4. The architects, if they contracted at all, oontracted as to the quantities as 
a;;ents of the defendant Blake. 

5. The plaintiffs did not conceal the charge for quantities. 

6. The agreement for payment of the charge for quantities was a term of the 
contract 

In the alternative the plaintiffs included the charge for quantities in their tender 
according to a custom of the trade. 

The case cannot be followed without reference to the contract, the principal part 
of the clauses of which are set out The parts to which special attention was 
directed are printed in italics. 

Memorandum of agreement made and entered into the 23rd day of January, 1885, 
between '* hereinafter called the 

'* said contractors," of the one part, and William Heitland Blake, of Sherborne, in 
the County of Dorset, Gentleman, of the other part, as follows : — 

Whereas the said William Heitland Blake is desirous that a messuage or dwelling* 
house shall be erected on a certain piece or parcel of ground, portion of a close of 
land called Chapel Field, belonging to him, situate near a street called Acreman 
Street, in Sherborne, aforesaid, and has appointed Messrs. Fairell and Edmonds, 
of Sherborne, aforesaid, architects and turveyors^ and hereinafter called " the said 
'* architects," to be the architects for that purpose : 

And whereas plans, sections^ and elevations of the said intended messuage or 
dwelling-house and premises, and a specificaUon of the works to be done and of the 
materials to be provided in and for the erection of the same have been prepared by 
the said architects and approved of by the said William Heitland Blake : 

And whereas the said contractors are willing to contract for the execution of the 
said works for the sum of £3,800 : 

And whereas the said plans, sections, elevations, and specifications have been 
signed by the contractors and also by the said architects and the said William 
Heitland Blake : Now, therefore, the said contractors .... will in all respects 
comply with and abide by the true intent and meaning of the said specifications, plans, 
sections and elevations, and also of this agreement 

2. The said contractors .... shall complete and finish the said messuage or 
dwelling-house and premises on or before the 1st day of November, 1885, and in case 
the said mensuage and premises shall not be completely finished on that day the 
said contractors shall forfeit .... the sum of £1 for every day which shall elapse 
after the said Ist day of November, 1885, until the said roeesiiage and premises 
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•hall be so completely finished. Provided always that in case the said contractors Toang 
shall be prevented by strike, bad weather, &c. BUkeb 

3. The said contractors .... shall provide everything necessary for the perfonn- 
ing and completing the said work according to the true intent and meaning of the 
s-iid plans, iecHons^ elevations^ and specificaticns .... and in case the architect shall 
at any time consider any portion of tlie said work to be executed in an unsound or 
improper manner the said contractors shall cause the same to be taken down and 
executed to the satisfaction of the architect 

4. In case the said contractors or either of them shall become bankrupt or make 
sny arrangement, Ac .... 

5. In case the architects, or such other architect as aforesaid, shnuld by their 
order in Mrriting, or the said William Heitland Blake should at any time think proper 
to mdke any addition to, omission from, or other alteration in, the said works as 
detailed in the said plans^ seeUonSj (tnd specification^ no such alteration or addition or 
omission shall vacate the present contract, but the same shall be duly made, 
performed, or omitted by the said contractors, and the value thereof, whether an 
addition or deduction, shall be ascertained by a measurement to be made by the said 
architects, or such other architect as aforesaid, and such value shall be either added 
to or deducted from the sum then due to the said contractors, as the case may be, 
according to ike priced bills of quantities whereon the tender of the said eontmctors uxu 
hased^ and the work undertaken by them and tlie award or decision of the said 
architects shall in every snch case of admeasurement or valuation be final, binding 
and conclusive. 

6. The bills of quantities supplied by the said architects are believed to be correct, 
but should any error or misstatement be found therein either in favour of or against 
the said contractors, it shall be lavofidandin the power of (he said architects to measwrs 
any or all the works contained and described in the said bills of qrumtities and to 
adjust the same in accordance with the prices therein contained and whereon the said 
tender was based and the work undertaken, and t'le said contractors shall for this 
purpose produce on demand to the said architects the s lid priced bills of quantities. 

7. 

8. 

9. Tiie said William Hoitland Blake doth hereby contract .... that he will duly 
and regularly pay or cause to be paid to them the same sum of (the contract price) in 
manner following, that is to say, by instalmentn of £75 per cent, upon tho value of 
the works from time to time executed by them upon the certifiixUes of the said archi- 
tects^ to be supplied by them from time to time, stating that work has been done and 
m-iterials provided to a sufficient amount up to the date of giving such certificates 
respectively, and that the same has been executed, provided, and carried out by tlie 
said contractors to the'r complete satisfaction, and the balance of the said sum of 
(the contract price) shall be paid within three calendar months after the whole of the 
said works Hhall have been completed and finished to the satisfaction of the 
•aid architects. 

10. 

As witness the iiandj of the said parties the day an 1 year first b sfore written. 

Signed by the said Walter Johm You^fa and Cqablso Sqqibb YoQiia. 
Signed by the said Willuk Hbitland Blakb. 

Denman, J. : This was an action broaght by Messrs. Young, 
boildeniy against Mr. lUuke, the heud-iuaster of the Sherborne Qrammar 
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1887. Sohool, and against Messrs. Farrell & Edmonds, architects and 

November SUrveVOrS. 
12a Sl> 22a 

It was an action of a very peculiar description, and upon a basis 

which was somewhat unusual, very unusual I should say, and it was 
agreed, as I understand, between the parties that the question which 
was to be raised before me here —and really it was the only question 
which could be reasonably raised before me — should be the question 
of the respective liability of Mr. Blake on the one hand, or the 
architects on the other. 

The two actions, though mixed up in the sense of being with 
reference to the same traosactions are totally distinct and different 
oauBCs of action. 

I think the best way of dealing with them will be first to deal with 
the action against Mr. Blake, and then to deal with the action against 
Messrs. Farrell and Edmonds. 

It is not necessary to state the facts in very great detail, but I will 
state the facts so far as I find them upon the evidence, and so far as 
they bear on the question which is for me, viz., the liability of the 
parties. 

Young and Company were builders, residing and carrying on their 
business at Salisbury,, and the work to be done was to be done at 
Sherborne, in Dorsetshire, about one hour and a quarter's journey by 
fast train from the one place to the other. 

Farrell and Edmonds are architects and also surveyors. 

In 1884 Farrell and Edmonds had been employed by Mr. Blake to 
prepare plans at all events, and specifications probably, for a new 
house, and other matters connected with the school. 

It appears from the evidence that Farrell and Edmonds had, in 
consequence of their employment by Mr. Bluke, the other defendant, 
informed him that it would be necessary that quantities should be 
taken out. 

A conversation had taken place between him and them in which he 
showed very great ignorance of the usages of architects and surveyors ; 
he asked them certain questions as to who would have to pay for it, 
and who would do it, he had heard of such persons as quantity surveyors, 
but they informed him that they were quantity surveyors as well as 
architects, and they did, for the purpose of getting a tender for the 
then contemplated school houses and buildings, take out certain quantities 
and prepare plans and specifications. At that time I find, in accordance 
with Mr. Blake's evidence, that they had somewhat led him to suppose 
that the building which was to be built, or he had rather intimated to 
them that the building which was to be erected, was not to be a building 
which would cost above £3|000, but it appears that they did, in their 
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plans and speolfioations, or in their 09ntemplated building upon which Toanc 
they drew up their quantities, devise a building which would cost a BiaU. 
great deal more. The consequence was that he declined to have 
anything to do with that building, the tenders were not accepted, and 
the whole thing went off. 

There is still a question pending between the parties as to whether 
in those circumstances the sum which it might be said to have cost 
Farrell and Edmonds to take out the quantities should be paid to them 
for the trouble they had in taking out quantities. I do not in any way 
intend by what I say to decide that question, it may be that the one or 
the other side may be right in that contention. On the one hand Mr, 
Blake contends that it was owing to their fault, with the instructions 
that they had, that they did not effectively bring about a tender for the 
thing that he intended, by reason of the devising of a very much more 
expensive thing, they on the other hand contending that as he did 
not choose to undertake the work, they acting for him in the 
matter, they would be entitled to remuneration for taking out those 
quantities. 

The only importance, therefore, of that original transaction is with 
reference to what might be gathered as the terms upon which those 
two parties dealt with one another, and what authority the one gave 
to the other upon a subsequent transaction which took place, and which 
is the one upon which the present dispute arises. 

Now the present dispute began at a later date, and the corre- 
spondence I think very clearly shows the course of events so far as 
it bears upon the present action. 

It would appear that on the 1st of December, 1884, after the other 
transaction had altogether gone off, Messrs. Farrell and Edmonds, 
being architects, and being no doubt at that time authorised by Mr. 
Blake to set to work to obtain tenders, did write to Messrs. Young 
and Co., the plaintiffs, and in fact to a good many other builders, a 
letter in which they asked them whether they would be willing to 
tender fox the erection of so and so, ^' quantities to be supplied, an early 
" answer will oblige." Then on the next day Messrs. Young write to 
say that they would be quite willing to tender, and then at a time 
which is not exactly fixed, but between that date and the 18th (as 
clearly appears by a letter from the plaintiffs referring to the " bill of 
*' quantities "), the bill of quantities was sent which is impeached in the 
present action. 

Farrell and Edmonds say, ^' We have pleasure in sending you here- 
'* with a bill of quantities, tenders to be sent to us,'' and so on. 

Now the bill of quantities itself is an important document, it is 
headed, " Estimate for master's residence, boarding house, and 
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iBBT. ^* preparatory Bohool, to be built at Sherborne for W. Blake, Esq. — 
Nnvvmber *' Farrell and EdmondB, Arobiteots/' 

IS. n> i ' Xhen oomes the quantities *^ exoavation " — so many ^^ard^ for this, bo 
many yards for that, in fact an ordinary bill of quantities. At that 
time of course it was not prioed, that would haye to be done by the 
persons before they tendered, and the bill as I now have it has iu 
penoil the figures that were put in by the plaintiffs, Messrs. Young, 
atid put in with a view of seeing what the oost at which they oould do 
the building was to be. 

On the 18th Deoember there was a letter referring to that bill of 
quantities. 

On the 19th there was a small matter whioh the arokitects spoke 
about as being an overlooking of a certain sum, and certain atiange- 
ments were made between them and the builders* 

On the 23rd came the acceptance of the tender, and Messrs. Young, 
on the 23rd of December, write, *' We will undertake to do the work 
'* comprised in the bill of quantities for the erection of mast-er'a 
'^ residence, &c., at Sherborne, for W. Blake, Esq., for the sum of 
£3,800." 

Now a question arises as to the exact date at which an interview, 
and the only interview, took place between the plaintiffs and Mr. 
Farrell before the contract was actually signed. I do not think it is 
necessary to determine (and I do not myself feel absolutely certain) whitt 
that date was ; on the one hand it is sworn by Messrs. Young that it 
was at some date before the estimate was actually accepted, before the 
tender was actually made for £3,800, that they had the bill of 
quantities before them. On the other band there was some doubt 
raised about that — as to the only time that they had seen the specifica- 
tion and the plan, because there is a letter from Mr. Farrell to 
Messrs. Young preparing for a meeting at a certain time, namely, 
half-past two on the Monday, which is after the 29th of December or 
the 27th of December, and as there was only one meeting, it would look 
as though that contemplated the meeting which actually took place, 
but I do not think it is very important in the view I take of the case. 
I only allude to it because it must not be taken that my decision 
depends on it in any way. Eventually the builders, the plaintiffs, set 
to work. 

There is a good deal of correspondence whioh I have read, and 
which was referred to and read at length before me, as to small 
matters about which special arrangements had to be made ; certain 
plans to be supplied are got by the architects themselves, and there 
was a question as to delay in beginning, and delay in the work, and 
bo on, but all these matters seem to me to have been disposed of 
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praoticalljy and to have been wiped away bj the fact (and it is really Toont 
an admitted fact in the ease upon the evidenoe) that at a certain date, Bi^fce- 
namely, by September, 1886, at all events, there had been a payment 
in full for the work done, certain arrangements being made, and 
certain gives and takes having taken place, that there had been pay- 
ment for all the work done, and all the matters arising npon the 
contract, subject only to the question which is raised in this case, that 
is to say, whether there is any liability on the part either of Mr. Blake 
or of Mr. Farrell in reapect of deficient quantities, because that is the 
oomj>laint. 

Assuming the quantities to be correct, granted that there has been 
payment for all that has been done in the way of work and extras, 
the contention is that upon the events which have occurred and upon 
the discovery by the plainti£Ps at a subsequent date, or rather by 
August, 1886, that does give the plaintiffs as against Mr. Blake, and 
s^'condly as against Mr. Farrell, a right of action. 

First, as regards Mr. Blake, I must look at the claim against him. 
The claim against Mr. Blake is shaped in two or three different ways. 
First, it states that Mr. Blake, in or about December, 1884, warranted 
and represented to the plaintiff that the work to be done and the 
materials provided therein were full and accurately stated in a certain 
bill of quantities, in writing, which he delivered to the plaintiffs. 

It is necessary to observe that the relations between Mr Blake and 
the plaintiffs are those contained in the agreement of a date subsequent 
to December, namely, some day in January, 1886, that is, the date 
of the actual contract between the parties, and it seems to me upon 
the true construction of that contract, coupled with all the evidence that 
there is in the case as regards Blake, that it is quite clear that Mr. Blake 
never did at any moment warrant the accuracy of the quantities. 

With regard to the contract it is to this effect. It is between 
Messrs. Young and Blake — the architect is no party to the contract. 
It recites that he wishes to build, and that he has appointed Messrs. 
Farrell and Edmonds architects and surveyors, and that they are 
hereinafter called ** the said architects " — they are to be architects for 
the purpose. 

Then it recites that plans and sections, elevations and specifications 
have been prepared and approved of ; and then it recites the fact that, 
for the sum of £«3,800 this building was to be erected. 

Then it recites that plans and specifications have been signe 1 by the 
contractors and by the architects, and then in paragraph 6, which is 
the paragraph bearing most upon the bill of quantities, there is the 
following provision. (His lordship then read clause 6.) 

Now the case both against Mr. Blake and against Mr. Farrell 
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iMi. depends very much indeed, so far as the liability here is oonoemed, 
Norember upon the real meaning of that clausey and I may at onoe therefore 
— state what I understand it to be. 

It begins by the assertion that the bill of quantities supplied to the 
arohiteots are believed to be oorreot. That certainly seems to me to 
dispose altogether of the statement that Blake warranted the quantities 
to be correct. The parties are parties to a contract which merely 
states that they are believed to be correct. 

Then it goes on to state, ^' Should any error or mwitatement he found 
" therein in favour of or against the contractora^ it shall be lawful and in 
'* the power of the architect to measure any or all of the works contained 
'* or described in the bill of quantities^ There I will stop for the 
present. 

Now what is the meaning of that P It appears to me that it is a 
discretionary power given to the architects, making it lawful and in 
their power to measure any or all of the works — " any,'* during the 
progress of the works, or '*all*' as soon as they are finished— to 
measure any of the works in the bill of quantities if any error or 
misstatement is found therein. 

Now I do not think that that gives the power, upon the mere asser- 
tion of the builders themselves that there is an error or misstatement, 
to compel and to call upon the architect as a matter of right to re- 
measure the work. 

I think that would be too unreasonable a power to suppose to be 
given to the builder in a contract of this kind, because it really would 
involve a most expensive and a most damaging operation to the works 
at the mere option of a person who undertakes to do them properly, 
and undertakes by this agreement to do certain works. I think, there- 
fore, that the meaning of that must be that the architect is to be left in 
the discretion to re-measure if he finds there is reasonable ground to think 
that there is an error or misstatement of the works, and that then he 
may re-measure them and he may adjust them, as the words follow on 
— *^ and to adjust the same in accordance with the prices therein con- 
'' tained"— then he may adjust them as between the parties, and the 
difference, of course, would be allowed to the party, and the gains 
would be allowed as against the party who loses by that re-measure- 
ment. The architects had a right in order that that may be efficiently 
done to ask for the priced bill of quantities from the builder, in order 
that he might do that work. 

That being so, it appears to me that the architect stands in a quasi- 
judicial position between the parties ; he is architect not merely as a 
person who is employed as the agent of the building owner for all 
purposes, nor is he a person who is employed by the builder in any 



QUEEN'S BENCH DIVISION. 97 

sense so as to be liable to him as a person at his will and pleasure to To-mft 
be ordered to do anything because the builder is dissatisfied. ^lake. 

Now, if that be true, it seems to me to dispose of the case, not only 
as against Blake, but as against the architects themselves, because if 
that be the true position, then the architects here are made by the 
parties persons in a ywflfs^t-judioial position— they are persons who, 
unless they are guilty of fraud or misconduct of any kind beyond mere 
allegations of negligence, are not to be harassed with actions against 
themselves, nor are the people whose architects they are as well as the 
architects of the other party to be harassed with actions merely because 
the architect in his discretion may refuse, on the demand of the builders, 
to re-measure any of the works. 

That principle seems to me to be the principle of a case which 
counsel called my attention to yesterday, Stevenson v. Watson (1879), 
4 C.P.D. 148, in which when a tender is made upon a statement that 
the quantities had been negligently certified for a much less sum than 
was the net balance, an attempt was made to fix a liability in conse- 
quence of that, and the decision was, " That the functions of the architect 
" in ascertaining the amount due to the plaintiff were not merely ministcHal^ 
" but such as required the exercise of professional judgment^ opinion and 
" skilly and that he^ therefore^ occupied the position of an arhitratoTy 
" against whom no fraud or collusion being alleged, the action would not 
" Her 

That was a decision of the Chief Justice and myself, and I do not 
see any reason to doubt that it was right. Several cases were relied 
npon for that principle. It was very well argued on the other side by 
the present Mr. Justice Cave. I do not think it went to any Court of 
Appeal, and therefore, at present, I must take it to be good law. 

Another case cited, Scrivener v. Posh (1866), L.R. 1 O.P. 71o Ex. Ch., 
though the facts are not identical with the present case, also seems to 
me to go to a considerable length in favour of the defendants in this 
case — both of them. Scrivener v. Pask seems to me only to amount to 
this, (hat where there is nothing more than the ordinary employment 
of a quantity surveyor, the quantity surveyor being paid out of the 
first receipts by the builder of a building owner who must have 
quantities taken out in one sense, that is to say, who will not get 
tenders unless the quantities are taken out — where there is that simple 
case, there is nothing in that case, merely from the fact that the 
building owner orders things which involve the probability of quantities 
being caken out, to fix him with a liability to pay for the quantities 
so taken out which are taken out by a quantity surveyor ordered by 
the architects, or by the architect himself. It appears to me that that 
case at least goes so far as this, that, unless there is something binding 

II. « 
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1W7* the owner, some understanding between the parties to be gathered from 
?i^Tm' correspondence or words making himself liable for the taking out of 
' the quantities, that he is not so liable. 

Now, as regards Mr. Blake, I can see nothing. There is no agree- 
ment such as that which is set out in the second paragraph 
of the statement of claim — namely, that it was agreed that the 
bill of quantities should be treated as the basis of the contract, and 
that if they were found to be incorrect, the plaintiffs should be paid 
by the defendant for the work and materials done and provided. 

The meaning of the contract is, that the architect is to be responsible 
for deciding between the parties, and if he decides honestly, that the 
parties should have no right to complain of anybody. That really 
disposes of the case as against Mr. Blake. 

Now then, as regards the architects themselves. I think the same 
observation almost entirely disposes of the case against them, because 
if the relations had been that which I have stated — I think it is between 
the architects and the parties — then I think that they were in the posi- 
tion of persons trusted with a judgment, and, unless it was a dishonest 
judgment, a mere inaccuracy would not render them liable. 

They are not parties to the contract in any way ; they do not sign 
the contract, and they are only sought to be made liable by the suppo- 
sition— first, that there is a custom that they should be liable under 
such circumstances, which, I think, is entirely unavailing in this case, 
because the clause is a very peculiar one in its language and in its 
relations in every way. That will not avail them, and next it was 
alleged that they were liable upon a certain special undertaking on 
their part to be liable, which was to be gathered from language which 
was said to be used by them in an interview between them and Messrs. 
Young and Company. 

Now, I have carefully considered the language which has been sworn 
to on both sides, and though I do not know that I can say that I 
disbelieve the statements on the part of Messrs. Young — the words 
** the quantities are full '' may have been used, I think it is admitted 
almost by one of the defendants — Mr. Edmonds, I think, admits that 
those words may have been used — I do not think that that can be, 
looking at the relation between the parties and at the oontraot which 
they knew of, and which both parties were fully aware of, ooostrued 
into a warranty. There is no evidence of warranty against them. 

Then is there evidence of a warranty independently of that f There 
may be such a thing, and if the plaintifEs' evidence is believed, there 
would be evidence, perhaps, to go to a jury of it, if it stood uncon- 
tradicted, but we have evidence on the other side, and the evidence on 
the other bide is very distinct and positive to the effect that the question 
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of guarantee wa^ aotually raised, and the question was put, ^* Do you Yoaug 
" guarantee the quantities P " And here I helieve the evidenoe of Biaite. 
those witnesses, that when the expression ^* guarantee " was put, they 
positively repudiated any suoh notion. I forget the exact expres- 
sion in which it was repudiated, but it was as strong as it could be — 
" nothing of the kind," or ** certainly not." 

I think that that is the probability of the case — they would have 
been very foolish, and it would have been very unlikely that they 
should have guaranteed the quantities, when they had the discretion 
in them by the contract itself, which said that the quantities were 
believed to be correct, but that if any error or misstatement should be 
found, then it was lawful for them and in their power to measure any 
or all of the works, and so on. 

This is no action for not doing anything under the contract, it is an 
action founded upon, in the first instance, warranty, and in the next 
place upon an allegation of negligence. 

Now, the allegation of warranty is not made out, but disproved. 

The allegation of negligence, to my mind, is one which does 
not give a cause of action upon such a contract as this. It puts 
the architect in the position of persons trusted by both parties, 
and if a man with his eyes open chooses to enter into such a con- 
tract giving the architect that power, he cannot turn round, and by 
mere allegation of negligence say, '^ I have discovered that there 
*' was an error in the measurements, and I have asked you to act 
" under the contract and you won't do it in your discretion, but I will 
" now sue you because you negligently took out those quantities." 

I do not think that is the relation between the parties at all. 
The architect is not put in that position so as to be the servant of 
either party in that sense, but he is in a difiPerent position altogether ; 
and, therefore, I think the action fails against Farrell and Edmonds as 
well as against Blake, and I must, therefore, give judgment for both 
defendants, with costs. 

Solicitors for plaintiffs : Taylor, Hoare, Taylor and Box ; for defendant Blake : 
Macarthurs, Charlton and Smith ; for defendants Farrell and Edmonds : Gregory, 
Rowcliffes, Rawle and Johnstone. 

The above case is published from the *^ Professional Notes ** of the Surveyors* 
Institution, by the kind permission of the Council, the judgment huving been taken 
from the shorthand writer's notes, while the pleadings and extracts from the contract 
wore taken by tlie author from connsers briefs. 
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QuESN^s Bench Division. 

(Before FiKiD, J.) 

AND 

|n t\t Cosrt of ^ppriil. 

{Before Bramwbll, Bagoallay and Bhett, L.JJ.) 
isTfc YOUNG V. SMITH. (») 



December 4. 



1880. 



Payment of Quantity Surveyor — Custom, 



Thet plaintiff, a qnantity enrveyor, was employed by a Mr. Alexanler, the architect of the 
May 27. defendant, Dr. Smith, who wished to erect a honse at Lewisham, to take out quantities, which 
he did in consideration of a payment calculated at 24 per cent, on the acceptel tender and 
£18 ISs. 6d. for litho<Traphy. The work went to tender and Mr. Cook's tender wns accepted, the 
plaintiflTs charges being expressly included in it. The work was commenced, but when it was 
partly finished and partly paid for, Mr. Cook, the builder, became embarrassed and then bankrupt, 
and Dr. Smith took the work out of his hands. The plaintiff sued Dr. Smith for his charges : — 
Held, that as there was an accepted tender and Dr. Smith had found a builder, the plaintiff had no 
cause of action against the defendant. 

The facts of the case are as follows : — 

Mr. Young, the plaintiff, is a quantity surveyor, Mr. Alexander is an architect, 
Dr. Smith is a gentleuian practising as a mirgcon at Lewisham, and Mr. Cook is a 
builder. 

In 1877 Dr. Smith instructed Mr. Alexander to prepare drawings and a specification 
and to obtain tenders for a house for him at Lewisham. And in August 1877, Mr. 
Alexander (having prepared the drawings and specification) instructed Mr. Young 
to take out the quantities, which he did accordingly, and the summary which forimd 
one of the bills of quantities contained an item of 2^ per cent, upon tho amount of 
the tender and another item of £18 15s. Gd. for lithography, these two items, 
being what is usually called " Surveyor's chari^es." 

The bills of quantities were sent to certain builders (a copy to each one) and the 
19th September was appointed to receive the tenders. The tender of Mr. Cook was 
the lowest and was £2,700, but when arrangements were being made for the 
contract to be signed, Mr. Cook discovered that in sending in his tender he had 
oaiitted to include the surveyors charges, an<i thereupon Dr. Smith himself added 
them (£86 about) to the tender an<l brought the tender as revis'^d up to £2,780 15a. 6d., 
which sum was made the contract sum, and the works were thereupon commenced 
and about £1,400 worth of work was executed. The architect gave to the builder 
certificates as the work went on (these cortilicates amounting in the whtde to aliout 
£1,100), and these certificates were given entirely for w< rk done, and none of them 
included anything for or on account of Kiirveyor's churgep. 

The builder (Cook) became unable, from want of funds, to carry on the work, and 
tbe contract was determined. Dr. Smith thereupon ceased to consult Lis architect 
and employed other builders to complete the work. 

Mr. Young, during the time Cook was carrying on the work, applied to him twice 
for payment of his, the surveyor's, charges, being under the impression that the archie 
tect had certified them, and that Cook had tluTenpon I ecome possessed of them, and 
would hand them over in usual course. But Cook took no notice of these applications, 
and thereupon Mr. Young applied to Mr. Alexander for an explanation, wlun he was 
informed that the Burve3'or's charp;es had not been certified for or paid by Lr. ijiuith 

(a) TUe case waa cited and approved in Baseett r. North [1R02], 1 Q.B.333. 
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to Oook, and that they would not then be likely to be paid over, an Dr. Smith and Young 
Mr. Cook were at issue as to the completion of the contract, and that in all proba- anSth. 

bility Dr. Smith would take the work out of Cook's hands. Some correspondence 

then ensued, in which Mr. Young applied to Dr. Smith for payment of the quantities, 
which Dr. Smith declined to do. 

Judgment, 

Field, J. : I am very clearly of opinion that this case fails. I thought 
BO yesterday, and I thiak so still more to-day. 

This is an action to recover the sum of £86, which the plaintiff alleges 
ifl the fair value of his work and services as a quantity surveyor, and 
he hrings the action, not against the builder, but against Dr. Smith, 
who I will call shortly, the employer. In order to prove that contract, 
he must prove in the ordinary way that he was employed by Dr. 
Smith, either personally, or by means of some authorised agent, to do 
the work in question, upon the terms that Dr. Smith would pay him 
the fair value of his work. He has got to make out that contract, 
otherwise he fails. 

Now, what does he prove P He proves that Dr. Smith was about to 
build a house, and that he had adopted a course very common in those 
cases. First of all, I presume, he called in his architect, Mr. Alexander, 
and, I presume, that having told Mr. Alexander what sort of a house 
he wanted, the number of rooms, and size, and particularly, I have no 
doubt, what the amount was that he was prepared to spend, Mr. 
Alexander prepared what is called a specification. That informs any 
person who wants to build what the work is which the architect says 
he wants done. There are plans and the specification, and they point 
out together exactly what the house is to bo, and what the character of 
the work is to be as to bricks, timber, and everything else. 

The employer and the architect in that state of mind, have now got 
to get someone to build the house. How shall they do it P There are 
various modes. By employing a builder himself sometimes, and some- 
times he then loses a great deal of money by it. Perhaps he says, " I 
" will not do that, I will employ an architect." " How will you have 
" it done P " says the architect. " Well, what do you recommend P " 
he says. " I do not want to spend more than a certain sum of money." 
The architect says, **If you are particular about the amount, and. if 
*' that is more important than the character of the work, my advice to 
" you is, put it up for tender. If you like me to go to William Cubitt, 
" or any man of that sort, I think I can tell them enough of it for them 
" to give you an estimate, and you will get the work done very well. 
*'Tou will pay ten per cent, more than anybody else would charge, but 
" you will have ten per cent, in value on the work done. If you do not 
" like that, let all the builders come in and say what they will do it 
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1ST9. " for." Of course yon say " How are the builders to know what they 

Dec«mber4.^'are todoP Lookiug at the plans will not tell them. Then there 

j^ ^'must be somebody to take out the quantities, that is to say, how 

3j^~,y '*muoh wood and timber and excavation, and everything else are 

— " required, and then those quantities and the specification will indicate 

"to anybody's mind what the price they can afford to do it for, is." 
Upon that, the plans and specifications are placed in the bands of the 
quantity surveyor. They are very able gentlemen and they do a very 
large business, and I hope make very large profits when they are 
successful, but sometimes, like every other profession, I suppose they 
have losses. What is the contract made with the quantity surveyor P I 
take it to be very clear that the contract is this. " I am going to build 
" a house," says Dr. Smith, ** and I am going to put it up for tender, 
" that is, I am going to let the trade tender, or certain named people " 
(because, generally speaking, the tenders are invited from certain 
builders selected by the architect.) He says, " I am going to ask if 
" they will tender upon your quantities, and what sum they will ask to 
" have this work done for." If it is put up for tender, and if there is 
a successful competitor who enters into a contract, what happens P " It 
" is not intended that I shall pay you, but that the successful person 
*' shall pay you " (the builder I will call him). That is the contract 
made with the employer. I am putting it as the employer now, irrespec- 
tive of the case that was cited in the course of the argument, the 
contract is not a contract for payment, it is a contract that '*! will go 
" on regularly in course to obtain a contractor, who by his contract, 
*' shall not only contract that he will build the house, but shall also 
" enter into an implied contract with you (the quantity surveyor), that 
" if I will add to the sum mentioned in the contract the sum due to 
** you, he (the builder) will pay you.'* That is the conditional contract. 
Therefore, if things take their ordinary course, that contract becomes 
completed by the course of conduct. What was the course here P Mr. 
Young did his work, and I have no doubt that he did it very 
well, and it went to tender. On the first occasion, none of the 
offers were within the limit which the employer had fixed, at 
least I presume so. At all events, none of them were acccepted, 
for some reason or other which I do not know. After that Mr. Cook, 
a builder, makes a tender, and thereupon the contract is made. I forget 
the exact date of it, and Mr. Cook, adding as he does the amount due 
to Mr. Young in respect of his quantities to the amount, a contract 
under seal is executed, at least I suppose it was under seal, it does not 
matter whether it was or not. At any rate a contract is entered into 
by which, with the knowledge of Mr. Young, and upon the custom or 
usage of the case, the employer, instead of paying Mr. Young or 
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making any engagement with Mr. Young to pay him for his services, Y<nt>g 
engages and contracts with the builder that he will pay the builder for b°»^ 
these services. Thereupon, according to the usage as proved to-day, 
there is a new contract made, an A. B. C. contract, which entirely gets 
rid of and destroys the old contract. No doubt that is what happened 
in this case. Mr. Cook did make that contract and the sum was added 
to the tender, and added to the contract price, and there was a contract 
to pay by instalments all but 25 per cent, until the matter should be 
completed, the 25 per cent, being kept for caution money until the 
final completion, and until the building should be certified by the 
architect. 

In this case everything went on in the ordinary way. The contract 
was, made. The architect certified up to a certain sum, but in the 
month of May, or earlier, at all events April or May, the builder 
became embarrawsed — sometimes builders do get embarassed. I observe 
upon the facts of the case that Smith asked, apparently with good 
intention, the architect, Mr. Alexander to advance money for wages 
which the builder was not able to find himself. Therefore in the 
months of May and June the state of things was that there was a 
considerable sum certified for, £1,.100, and there was also work still 
left undone. On the 18th June, Mr. Smith had not, as Mr. Turner 
said, determined or rescinded the contract, but under the powers and 
provisions of the contract he took the work out of the hands of Cook 
and completed the work himself. The evidence shows I think that up 
to this time Mr. Young had never made any application whatever to 
the defendant Smith, but had applied to the builder for payment, and 
the builder had said, " I cannot pay you as Mr. Alexander has not 
" included any sums for quantities in my certificate." Thereupon Mr, 
Young waited, perhaps in accordance with the usage, I do not know. 
He thought he could not sue the builder, perhaps. It will be for me 
to decide that point when the question arises. At present I shall 
hesitate before I say that the builder should have any advance under 
these circumstances. That is a matter I do not dispose of to-day. The 
question to-day is whether he has any right of action against Dr. 
Smith. I say that there has been no contract here by Dr. Smith to 
pay. I do not adopt the language we heard of yesterday about shift- 
ing liability. There was never any contract here which Dr. Smith has 
broken. His contract was, " I will go on and will employ a contractor to 
*^ build this house at such sum as I think reasonable." He did employ 
a contractor for the sum which he thought reasonable, and the con- 
tractor went on, and ultimately made default. Then Mr. Turner 
grounds himself upon the authority, or the supposed authority of the 
case of Moon v. The Ouardiuns of the Wi^iiey Union (1837), 3 Bing. 
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\m. N.C. 814, But that case does not carry him any distance at all. In 
December 4. that case the employer had failed in his own conditional contract. He 

1880. ^^^ ^^^ S^^ a builder at all. He had got no one at all. Therefore the 

M»7a7. ^'*^® y'leyr I think of Moon v. The Ouardians of the Witney Union {ubi 

supra) y so far as it does not dej end upon the particular facts of the case, 

so far as it is a principle at all, is in aocordunce with the conclusion at 

which I have arrived in regard to this case. 

Mr. Turner says, the question arises upon the defaults of Dr. Smith. 
I know of no default of Dr. Smith at present, none whatever. He gave 
him a builder, aud as far as I know, he has performed his engagement 
with the builder. There is no evidence that he has not. There is not 
the smallest evidence that he has done other than perform his contract 
with the builder. He has not paid the builder, and for aught I know 
the builder does not deserve to be paid. I do not want to make any 
reflection upon Mr. Oook, but he seems to have gone into liquidation 
very soon afterwaids, and for aught I know. Dr. Smith has paid all 
that he has to pay. The misfortune of Mr. Young, no doubt is, that 
the architect did not think it right to include in the certificate anything 
for quantities. That is not the afPair of Dr. Smith. I am sure a 
gentleman like Mr. Alexander knows well the high position whioh an 
architect holds between the employer, the building surveyor, and the 
contractor. He is a judge, and is bound to do his duty to them all three, 
and in the exercise of that duty, it is for him to consider whether his 
certificate should, or should not include anything on account of 
quantities. According to Mr. Young's very fair and good evidence, 
he exercised that discretion according to his best judgment, and Dr. 
Smith is not liable for that in any shape or way. The architect is 
not the agent of Dr. Smith, he is the judge between the three parties, 
and I hope and believe that all good and honest men know that duty 
and thoroughly exercise it between man and man. There is no 
liability whatever on Dr. Smith for any act of that kind, nor is it any 
default whatever of Dr. Smith. 

I have therefore not the slightest hesitation in saying (although I 

jggp regret it for Mr. Young's sake, because he cannot make Dr. Smith 

^— y liable) that I nonsuit him. 

In the Court of Appeal, the Lords Justices, after hearing counsel for 
the plaintiff, but without calling on the other side or stating reasons, 
dismissed the appeal, with costs. 

The above case is repoiied from counsers brief, and the shorthand notes of the 
judgment, taken by Messrs. Hurst anl Hurst, shorthand writers, Lincoln's Inn 
Chambers, 40, Chancery Lane, W.O., and kindly lent to the author by Mr. Sidney 
Young, the plalntiif in the case. 
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|n i^t pig^ Court of |tistut, 
Qekkn*s Bench Division. ,_^ 

1808 

{Be/ore Wills, J., without a Jury.) jmary is. 

D. CAMPBELL and SON v, BLYTON. 

Quantity Survei/ar — Manorandum of Charges on Bill of Quantities — 
Tenders — Liability of Selected Builder to Quantity Surveyor — Effect of 
Insolvency of Building Owner, "^ 

The plaintiff, a quantity surveyor, was employed by the architect of a building owner to prepare a 
bill of quantities for tenders. The bill as prepared contained an item for the quantity surveyor's charges 
and a memorandum to the effect that they should be payable out of the first monies received by the 
builder. Held (1) , that the builder whose tender on the quantities was accepted was liable to the quantity 
surveyor for the charges specified in the bill ; (2) that the taking over by the builder of a mortgage on 
the building hondjide to protect his claim under the building contract was not sudi a receipt of moneys 
under the contract as to entitle the quantity surveyor to recover, nor such a prevention of his receipt of 
the instalment as to entitle the quantity surveyor to sue for his charges. 

The plaintiffs, who were qnaotity surveyors, sued the defendant, a buihier, for 
£48 IGs. 8(1. commission calculated at the rate of \^% upon the sum of £3,255, the 
amount of a tender made by the defendant and accepted by one Henry Frederick 
Nash for the re-building of No. 285, 286, Strand, and for £36 lOs. for expenses of 
lithography and for taking out quantities of credits of old materials and of an 
additional order for mosaic paving. 

The plaintiffs took out the quantities on the instructions of Mr. Janson, the building 
owner's architect, before tenders were invited. The estimate in the bill of quantities 
after summarizing the tender at £3,255 148. went on thus : 

{Surveyor's charge for quantities, 1\% on 
the above amount £48 16 
Ditto for expenses of lithography, 
quantities of credits and separate 
amount, etc £36 10 

The defendant tendered upon the basis of this estimate and his tender was accepted. 
He was unable to obtain payment of the first instalment and took over a mortgage on 
the building to protect his interests under the building contract. 

The plaintiffs rested their claim (1) on the memorandum annexed to the bill of 
quantities ; (2) on the usage of the building trade. 

The defendant resisted payment (1) on denial of the usage ; (2) on an allegation 
that the building contract was rescinded ; (3) that the payment of the charges for 
quantities was conditional on receipt of the first instalment, which had not been made. 

The plaintiffs replied (1) that rescission was no answer to the claim ; (2) that the 
defendant by taking the mortgage had either received the instalment or prevented its 
receipt and was in either event liable for the fee. 

Jelf and Herbert Jacobs for the plaintiffs. 

They cited NwOi v. BoBseii ( 1 892) 1 Q.B. 333 ; PriesUey v. SUme, Building Contracts, 
Ist ed., p. 739, on/<5 p. 53, 4 Times L.R. 730; PiZirou? v. Pi76roM?, 5 C.B. 440 ; ScoU 
V. Lord Ebury, L.R. 2 C.P. 255 ; Sunderland, etc., Co. v. Kearney, 16 Q.B. 925 ; 
Hancock v. Hodgson, 4 Bing. 269. 

Arthur Powell for the defendant 
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im. Wills, J. : This case is not free fr^m difficulty, but seems to 

January 13. ^^^ ^ reduco itself to One very simple question. I have no doubt what- 
ever what the contract is, and I cannot say that there is any question of 
custom arising here, or that it helps matters at all to talk about cxistom. 
Here is a quantity surveyor who takes out quantities and he hands to the 
man who ultimately gets the contract the paper prepared by him which 
leaves two amounts in the margin (vid4? supra) which are to be paid to the 
surveyor for his charges, and paid to him undoubtedly by the person who 
gets the contract. In the margin are put these two amounts to be paid to 
the quantity surveyor out of the first instalment received by the contractor. 
Now if that is not a good bargain between the quantity surveyor and the 
builder quite apart from any question of custom or anything else, if thlat 
is not a good bargain on the evidence between these two persons that 
these two payments, amounting to about £84 or £85, should be paid by 
the builder to the quantity surveyor out of the first instalment received 
by the contractor, and if it is not a good bargain by the quantity 
surveyor to take his payment out of that first instalment, I do not know 
what language means. It does not seem to me that any of these 
questions as to whether it is a liability arising by reason of a custom or 
by reason of its being money had and received or anything of that sort, 
makes the slightest difference. It is a contract between these two parties 
that the quantity surveyor should receive his charges out of the first 
instalment received by the contractor. Now the first instalment was 
under the circumstances which happened £1,500. If the contractor has 
received any portion of that £1,500 sufficient to cover these charges, in 
my judgment he would be liable to hand it over — ^I will not say to hand 
it over, but to pay money which he has contracted to pay out of the first 
instalment to the quantity surveyor, and if he has not received anything 
on behalf of the first instalment it seems to me that he has not received 
the fund out of which the quantity surveyor was content to take and 
bound himself to take his remuneration. In this case he certainly has 
not received it, but he would be equally liable if he has done anything 
which prevent-s him from receiving it. Now I am not at aU pressed 
with the fact that he has altered the denomination of the liability from a 
liability to pay the only instalment, to a liability to pay the mortgage 
money. If there is any portion of the money which becomes due under 
the mortgage, which goes, or ought to go, in reduction of the liability of 
the building owner on this contract, that, it seems to me, would satisfy 
the description of the first instalment, and under the circumstances would 
be applicable to the payment of this sum. Now, has he done anything 
to prevent himself from receiving that, or has he only taken the best 
steps which a prudent man would take, acting in the interests of the 
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plaintiff, as well as of himself, to try and get that money ? Nash, I cannot ^-^^^^^^ 

have any doubt, is impecunious and would have been broken up. He -^J^^j^ 

naturally does not like to admit it in so many words ; but I cannot have " — ~ 

any doubt upon the evidence before me that if at the time that this 

mortgage arrangement was made between the defendant and Nash, if 

Nash had been pressed for this £1,600 he would have been broken up, 

and probabl^^ no part of it would have been secured. But what does the 

defendant do under those circumstances P He is liable himself to be 

turned out by the mortgagee and have the whole of liis expenditure lost. 

He is threatened with that event by the mortgagee, and of course if that 

had been the case nobody can doubt that Magdalen College, the head 

landlord, would have interfered and would not have granted the leases, and 

the whole specidation would have ended in disaster, in which case nothing, 

certainly, would have been got out of Nash. He took, in order to avoid 

that, a transfer of the mortgage, and he was perfectly at liberty to do so, 

and having taken the transfer of the mortgage, as far as the £1,660 is 

concerned, which is paid before the transfer, he becomes mortgagee in 

respect of that, and becomes properly and legitimately mortgagee, and 

that is a charge which will take priority of any other liability on the part 

of Nash to him. He also expends further money. Now if I thought 

that that had not been band fide done for the purpose of getting anything 

out of the speculation and out of Nash, if it had been done for his own 

purposes and in order to create a debt which would swallow up everything 

that he could get from Nash to the detriment of the plaintiff, I should 

have felt very differently about it ; but I think it was really money 

honestly expended in the nature of salvage and to prevent the whole 

concern, the whole speculation, from bursting up, in which case probably 

nobody would ever have got anything out of it at aU. The result is that 

he in that sense has spent a large sum of money, and he has become 

entitled under those circumstances to a sum which brings Nash's liability 

to him under the contract up to £3,600. Now if he had wilfully 

abstained from receiving all that he could get out of Nash in order to 

keep the security going, and to get himself the advantage of a permanent 

investment instead of trying to get the £1,500 paid, I should have said 

that that would not be right, and that if he had done anything of that 

kind he would have been disabling himself from receiving the money ; 

but I am satisfied that he has hand fide endeavoured to get everything 

out of this that he could, and if he has been unable to get anything 

more than will cover the interest of the money that he cannot get paid, 

and which he is, against his own will, obliged to stand out of, th^n it 

seems to me that he has done nothing to disable himself from receiving 

the £1,500 as soon as he can. I tbiTik I am satisfied on the evidence 
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1883. that his conduct has been bondfide^ and that there has been an effort on 
January 13. his part to get everything that he could out of Nash. It is said that he 
might have sold, but I do not see that he is bound to sell, and he is not 
bound to sell at a ruinous sacrifice in order to realise this particultir sum 
to get paid ofE Nash's liability. I think that under the circumstances 
which have taken place he has received no money which is applicable to the 
reduction of this £1,500 or the £3,600 (it does not matter which way 
you put it) and that his arrangements and dealings with Nash have been 
bond fide and with a genuine effort and desire to get out of liim as much 
as he could, and to get his money paid and discharged as soon as he 
could. I am very clearly of opinion myself that if he ever does get 
anything which reduces that £1,500, whether he gets £100 or £1,000 or 
£1,500, that he will have got something out of that first instalment, as it 
ought to be looked at, as between him and the plaintiff, and that he will 
have to pay the money. But I think that until he does do so, if he has 
not interfered with or done something which a reasonable man ought not 
to do, which postpones that period, he is not liable, because I think that 
he has in the natural course of things, and by no fault of his own, failed 
to receive the money which is necessary to constitute the fund .out of 
which the payment is to be made. I think, therefore, that my judgment 
must be for the defendant with costs. 

Solicitors for the plaintiff : Hubbard, Son, & Eve ; solicitors for the defendant : 
Dunkerton & Son. 

[The report of the judgment is from shorthand notes taken at the trial. The 
other materials used in preparation of the report were tlie briefs of counsel and 
their notes of the evidence and arguments at the trial.] 



Ijig^ Court of |ustia, 
Queen's Bench Division. 

(Mathew and Smith, JJ.) 

NUTTALL V, MAYOR and CORPORATION of MANCHESTER. («) 

Arbitration Clause — EnginemHng Contract — Arbitration Acty 1889 — Motion 

to Stay Action — Alleged Bias of Engineer, 

It 18 a good ground for refusing to Btay an action under 8. 4 of the Arbitration Act, 1889, to show that 
the person named in the submission as arbitrator has, by reason of his relations to the puties or tiie 
nature of the issues involved in the litigation, a possible bias against or in favour of either party. 

]gQ2. T\i\s was a summons taken out by the defendants under s. 4 of the Arbitration Act, 

A rifa? 1889, to stay an action commenced by the plaintiff to recover £71,472, alleged to be 

(a) This case is reported shortly in 8 Times L.R. 613. As it has been discussed, and to some extent 
doubted, in the Court of Appeal in Eckersley t. Mersey Docks and Harbour Board, L.R. [1804] 2 Q.B. 
687, it has been thought desirable to report it more fully, so that its exact effect may be more clearly 
appreciated. 
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the balance due under two contracts to construct certain sewers for the defendant Nutuoi 
Corporation and for extras. The contract contained clauses referring all disputes to .» *'• 
the City Surveyor, who was put in charge of the work. The summons was referred Corporation 
by the Judge at Chambers to the Divisional Court. Manchester. 

Moulton, Q.C., and Pankhurst, for the defendants, argued that the matters in ' 
dispute must necessarily go to arbitration and that the City Surveyor, as the person 
named in the contract, was the proper arbitrator. They cited Willesford v. Watson y 
L.R. 8 Ch. App. 473 ; Hodgson v. Railway Passengers Accident Insurance Co., 9 Q.B.D. 
118 ; Adams v. Great North of Scotlatul Raihoay Co., L.R. [1891] App. Cas.31 ; and 
ScoU V. Carluke Local Board, 6 Rettie (Sc.) 616. 

Gully, Q.C., and Yates, for the plaintiff, contended that the City Surveyor might 
have an interest or bias, as he might have to decide on his own negligent mistakes or 
want of skill in designing and supervising the work. They cited Lyon v. Johnson, 
40 Ch.D. 579 ; Hughes v. Lancaster Mayor etc.. Annual Practice (1892) 164 ; 
Pichthall V. Merthyr Tydfil Local Board, 2 Times L.R. 803. 

Mathew, J. : This is a motion made under section 4 of the Arbitration 
Act, 1889, to stay proceedings in an action, on the ground of there being 
a submission to arbitration of the matters in dispute, and that there is no 
sufficient reason why the matters should not be referred in accordance 
with the submission. 

The contract under which the disputes have arisen was a contract of an 
ordinary character, between the plaintiff, the contractor, and the Cor- 
poration of Manchester, and no doubt the object of the contract appeared 
to be to place the contractor, in the case of any difference between him 
and the Corporation, under the jurisdiction of the City Surveyor. The 
City Surveyor had the ordinary power of supervising the execution of 
the work, and, in the event of any difference with reference to the 
execution of the work, clause 37 of the specifications provided that he, 
the City Surveyor, should determine the question between the parties. 

There was a very large simi of money involved in the contract — some 
£80,000. The contractor says he is entitled to the payment of nearly 
as much more in respect of the work that has been done, and an action 
has been brought by him against the Corporation to recover the amount. 
Upon that an application was made on the part of the Corporation to 
enforce this clause 37 of the specification, and to compel the contractor 
to submit to the Surveyor the question in dispute arising between him 
and the Corporation. In dealing with this matter it must be borne in 
mind that it is impossible for the Court to undertake the trial of the 
cause. "We must deal with the case as it is put by the plaintiff, and give 
effect at the same time to the answer offered to the prinid facie osLsejnside 
by the plaintiff. 

The plaintiff's main contention before us was that there was a previous 
mistake made by the City Surveyor, and our attention has been particu- 
larly called to one point where the City Surveyor, he says, is clearly 
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1802. wrong. It appears that in the consixuction of the sewer it had been 
ApriTs?. necessary to use large quantities of timber. The contract provided that 
" the contractor should only be paid for such timber as the City Surveyor 
authorised to be left. At a critical part of the work timber had been 
largely used, and the contractor proposed to leave the timber; he 
pointed out very clearly what the consequence of removing the timber 
would be, but he was over-ruled by the City Surveyor, who ordered that 
the timber should be removed. In defence, evidence has been offered to 
show that the City Surveyor was right, and the Corporation sticks to that 
view of the matter, the view taken by the City Surveyor. It is agreed, 
however, that if there were any such mistake — I say it is agreed, but it 
must be conceded on the part of the Corporation that if any such mistake 
had been made it would have been a proper subject of a reference under 
the clause in the contract. 

The question for us is whether we ought to apply that clause under 
such circumstances, and with reference to what dispute. Now, what 
is the position of the City Surveyor? If the plaintiff be right, 
he has made a great mistake. He has involved the contractor in 
a serious expense ; he has caused by his decision extensive damage 
for which the contractor or the Corporation may be liable ; therefore he 
would have the strongest possible motive to defend his judgment. He 
would be at once the chief witness for himself, and judge of his own 
cause ; and without for a moment imputing to a highly-respectable 
man that he would be guilty of improper conduct or dishonest conduct, 
it seems to me that we are bound, having regard to the decisions upon 
the subject, to treat him as not a proper person to refer that question to. 
We have no reason to hope that he will approach the question without 
being grievously fettered and grievously embarrassed from the fact that 
he had ah^ady decided, and that his professional character was involved 
in upholding the decision. 

Other matters have been referred to. There is too much mystery 
about the case to deal with the other points to which our attention has 
been called. Speaking for myself, I do not consider myself sufficiently 
informed of the facts to be able to pronounce a decision upon them. I 
agree with what I understood to be the contention of Mr. Moulton with 
reference to the two other points that were referred to — ^that the matter 
had been decided by the arbitrator, and, therefore, there was nothing to 
refer. But that is not what my decision proceeds upon. My decision 
proceeds upon the fact that the arbitrator has the strongest interest in 
upholding a decision, to which he has already come, about the matter 
which ought, according to the contention of the defendants, to be 
submitted to arbitration under clause 37 of the specification. 
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Smith, J. : This is an action brought by Mr. Nuttall, who is a oon- Nuttaii 
tractor, against the Corporation of Manchester, for what he says he is Mayor and 
entitled to receive from them for constructing a sewer or sewers in that ^^^^'^ 
city. He brings this action for a large sum of money. There is a lump — ^j^_^ 
sum iu the contract somewhere about £80,000, and he brings his action 
for another large sum of money over and above that. My Brother says 
it is nearly double. It is nearly double what the original contract was — 
not quite so much as double, but, at any rate, it is very considerably above. 

The plaintifE issued his writ. The Corporation took out a summons 
under section 4 of the Arbitration Act, 1889, to stay the action, on the 
ground that the contract between the plaintiff and the Corporation 
contains an arbitration clause iu the fullest terms, and that, therefore, this 
action should not be allowed to proceed but should be stayed, and that 
consequently the plaintiff, the contractor, should be driven to refer this 
matter to the arbitrator named in the contract, namely the City Surveyor. 

I wish to say emphatically that in the observations I am now making 
I do not in any shape or way impugn the honesty, or the integrity, or 
the business capacity, of the City Surveyor, because that is not an issue 
which I have to decide to-day. The question is, it seems to me — of 
course I am only speaking for myself — ^whether or not imder the Act of 
Parliament, under the provisions of which this summons to stay is taken 
out, there is suflBcient reason for having this matter referred to the City 
Surveyor. It seems to me that under this statute I ought not to make 
the order and say that it should be referred, or rather that the action 
should be stayed. 

Now, having had this case fully argued, I cannot shut my eyes to the 
fact that it appears from the letters and correspondence early in the 
progress of the works in July, 1890, that a controversy arose between the 
contractor and the City Surveyor as to what would be the effect of taking 
out the timber which had been put in during the progress of the con- 
struction of the sewer. On the one side — I am only stating it baldly 
now — ^the contractor said : " If you order me to take out those timbers 
" there will be great mischief done to the gas and water pipes and the 
** surrounding buildings." On the other hand there was the City Surveyor 
saying it will not hurt at all, and Mr. Clive, the gentleman under the 
City Surveyor, was echoing what the City Surveyor said. Meetings 
took place, and letters were written about this, and the result was — ^I am 
only summarising it — ^that some of these timbers were ordered to be taken 
out. These timbers were taken out because the City Surveyor would not 
pay for them, and the result was that a large amount of damage was 
done to the gas and water pipes and the surroimding neighbourhood. 
There was also a dispute which came about late in the day — ^I think Mr. 
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1892. Moulton is right there — about the deviation. There was also a dispute 
ApS 27. about the sand, which I will deal with in a moment. I want now to 
emphasize what I am saying about the removal of this timber. I cannot 
come to any other conclusion than that the City Surveyor was staking his 
professional knowledge against the contractor's professional knowledge, 
and that each of them called in an expert for their own aid. One said, 
"Go on without timber; withdraw it," and another said, "No, I cannot; 
" damage will ensue." The result was that the timber was drawn out, and 
damage, I do not know that it came therefrom, but immediately after- 
wards ensued. The contractor at present has a large claim against the 
Corporation for being told to withdraw the timber, or for not being paid 
for the timber, and having it ordered to be left. Under whichever head 
you put it, it is immaterial ; he has that large claim. This is the point 
upon which I wish to fix my judgment. No matter though the City 
Surveyor honestiy believed and thought himself to be right, and no 
matter whether he may at the end of this case be found to be right and 
the contractor wrong, can it be said that that is the gentieman to whom 
this issue, involving many thousands of pounds, is to be referred P I 
cannot think so. 

In my judgment that is quite sufficient in this case to cause me to say 
that there is sufficient reason why this should not be referred to the City 
Surveyor, who is the arbitrator named in the contract. I agree with the 
law laid down by Mr. Moulton where he cited Lord Selborne's judgment. 
He said \hdX primd fade it was the duty of this Court to carry out the 
contract. I agree to that ; and I loyally follow that judgment. But it 
is this : we are to follow out the contract, and refer it to the party named 
in the contract unless sufficient reason be shown by the other side that 
that should not be done. 

For the reasons given, I am of opinion that the City Surveyor is not 
the right person to whom these issues should be referred. I may also add 
this, and I add it simply because Mr. Moulton said that if judgment is 
given in this case against him they would never be able to refer to the 
City Surveyor or a gentleman in such like position hereafter. I deny 
that. There is also a peculiar fact in this case which I wish to refer to. 
It does seem to me that at a certain period of this work the City Surveyor 
and the contractor got into a special and peculiar friction. I am talking 
of the circumstances which led up to the supplemental agreement about 
the sand. In that supplemental agreement there is a passage which said 
— ^I am only paraphrasing it now — ^that the letters should be matters of 
oblivion and should not be brought up hereafter. I emphasize again 
that I do not impugn either the integrity, or good faith, or business 
capacity, of the City Surveyor ; but it seems to me that he is too much of 
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a judge of his own case here to be appointed the arbitrator to decide these Nutj»u 
matters between the parties, and, therefore, this application will be ^^5?n ^^" 

dismissed with costs, Manchester. 

Solicitors for plaintiff: Rowcliffe, Rawle, & Co., 1, Bedford Row, agents for 
T. Booth, Manchester. Solicitors for defendants : Austin & Austin, Coleman Street, 
agents for Talbot, Town Clerk, Manchester. 

[The report of the judgment is taken from the shorthand notes of the case taken by 
Messrs. Snell & Sons, 36, Chancery Lane, W.C.] 



Court of Appeal. 



{Before Lord Esher, M.R., and Lopbs and Kat, L.JJ.) 

ROGERS V. JAMES. 
Architect — Liability for Negligence. 



aogere 

r. 
Jiunes 

1891. 



An aitihitect was employed to design and enperintend the erection of a hooee, and by the terms of the Kovember 
contract between the bmldinff owner and the builder the architect's decision in all matters between 18. 
builder and buUding owner was to be final. 

The architect gave a final certificate, and brought an action for his fees. The defendant (the building 
owner) counter-claimed for negligence. 

The jury found a verdict for the plaintiff on the claim for £63, and for the defendant on the counter- 
claim for £90. 

Held that the certificate or award of an architect in a dispute between the building owner and the 
builder is no estopi)el in an action by the buildmg owner against the architect and that the building 
owner was entitled to recover. 

Motion by plaintiff for new trial. 

At the trial before Mathew, J., and a special jury at Maidstone it appeared that the 
plaintiff was an architect and surveyor carrying on business at Bromley in Kent, and 
that he was employed by the defendant to design and superintend the construction o 
a residence at that place. 

After the plans were prepared and tenders received a contract was entered into 
between the defendant and a builder, Mr. Lay, the material conditions of which were 
as follows : — 



(4 
f« 

ft 
I* 
(i 
« 

if 
(t 
(( 
(« 

<f 
(f 



(1) " The contractor shall in the consideration of the sum of at his own cost erect, build, and 
completely finish for habitation in a good, substantial and workmanlike manner, and with the best 
materials of their several kinds, a residence or dwelling house, etc." 

(2) " The said works shall be executed under the direction, and to the satisftu^on in all respects, of 
the said Fred. Rogers (the architect) , and the said architect shall have power to reject any materials or 
workmanship not in accordance with the said specification and drawings .... and on non- 
compliance .... the said architect shall have power to procure materials or workmanship from 
other parties. . . ." 

(6) After providing for jMiyment by instalments the balance was to be paid "within 6 months after 
the whole of the said works shall have been certified by the said architect to have been completed and 
furnished, and any defects that may have arisen during the time shall be made good and amended by 
the contractor at his own expense or at the expense or value thereof and retained and deducted by the 
employer out of the amoimt which shall be retained as aforesaid." 

(7) "Provided always that the said architect shall not give his certificate in respect of any works 
while the contractor is not using due diligence in the performance of the works or otherwise making 
default in the performance of this contract." 

II. H 
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(10) " The employtr shall he entitled to deduct any moneys which the contractor shall he liable to 

1801. « pay to the employer mider this contract from any sum which may become payable to the contractor 

Nov" 18 " bereunder, and the said architect In making his certificate as aforesaid shall have regard to any soma 

! L. *' 80 chargeable against the contractor. Provided always that this provision shall not affect any other 

" lemedy by action at law or otherwise to which the employer may be entitled for the recovezy of any 
" such moneys." 

(10) " T\e deeinon qf tk4 $aid arekiteei vUk rttptci to tkt amouni, ttatt and condition qf tk* «rorXr« 
" netually ex«eut«df and alto in rttpoet qf any andeverjf qu4§tion that may arite conetming tkt eonttrueiion 
" iff tki* pretent contract or the $aid plant and $peciflcation, or the execution of the taid workt hereby eon- 
"traetedfor or in any wit relating thereto, thall be Jtnal and without appeal except that the $aid architect 
"may by any certificate main any correction ormod^cation in any previout certificate tehich ehall have been 
" made by hinue^orby any predeeeeaor in hie qfiee." 

The works were then proceeded with, but the builder did not do his work properly. 
Complaints were made by the architect to the builder of various defects and 
omissions and of improper work, and the employer (the defendant) also complained to 
the architect of his (the architect's) negligence in not preventing various deviations 
from the contract by the builder. Matters were, however, arranged for a time ; but 
renewed complaints by the employer of the architect's negligence resulted in the 
employer placing the matter in his solicitor's hands, but not before the builder had 
placed his affairs also with a solicitor and brought an action against the owner for 
£700. The architect eventually gave a final certificate allowing the builder a little 
more than £100 instead of £700 claimed by him, and upon that certificate the owner 
successfully defended the action brought against him. 

The architect then brought the present action for his fees amounting to £123 for 
services rendered in connection with the erection of the house. 

The defendant counter-claimed for damages for negligence in not supervising the 
builder and in permitting or neglecting to prevent various deviations from the contract, 
specification and detail drawings. The plaintiff denied that he was negligent and 
further stated that in giving his final certificate to the builder he deducted £82 in 
respect of the omissions now complained of from the amount certified to be due to 
the builder, and contended that this certificate, as it had been accepted and acted 
upon by the defendant, was binding upon him under clause 16 of the contract. The 
jury found that the plaintiff had been guilty of negligence and had certified for more 
than he ought to have done. They found a verdict for the plaintiff on the claim for 
£58 and for the defendant on the counter-claim for £90. The learned Judge gave 
judgment accordingly. The plaintiff now moved for judgment on the counter-claim 
or for a new trial. 

Willis, Q.C., and Cecil Chapman appeared for the plaintiff, and contended that the 
certificate of the plaintiff was binding upon tlie defendant, as it is not permissible to 
question the decision of an arbitrator, and the deduction of £82 from the sum payable 
to the builder was conclusive as between the plaintiff and defendant, who must other- 
wise get twice over damages for the same wrong. They also contended that the 
verdict was against the weight of the evidence. 

Channell, Q.C., and H. F. Dickens, for the defendant, were not called upon. 

The Court dismissed the motion. 

Lord Esher, M.E. : This is an application for a new trial on the 
ground that the verdict of the jury was against the weight of evidence. 
We cannot find that. The jury found that the architect had been guilty 
of negligence. Then the only question is the point of law raised on the 
counter-claim. It is said that the certificate of the architect comes under 
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section 16 of the original agreement, and that that is a final statement Rogen 
of the amount of the damage, and, therefore, that the amount cannot be jamea 
questioned. The plaintiff has been paid that amount. It is said that 
that is final as between the building owner and the architect. That is 
not a correct view of the law. It is only a final decision as between the 
building owner and the builder, and the question as between the building 
owner and his architect is not in the least decided by that certificate. 
Therefore it was an open question to go to the jury — ^was the architect 
negligent, and, if he was, what is the amount of damage which the 
owner has suffered in consequence of that negligence P It is true that 
he himself has settled that amount as between himself and the builder. 
I admit he made that decision honestiy ; I cannot find fault with it as 
between him and the builder, but he did not deduct enough ; he made a 
mistake. That question has been put to the jury, and the jiiry have 
found that the architect was negligent and that the amount he settled as 
between the building owner and the builder was incorrect and that he did 
not deduct enough. The jury have found that, and we cannot interfere 
with the verdict. 

Lopes, L. J. : I am of the same opinion. It is said here that the 
architect himself, in a certain arbitration which took place, decided the 
question as to the amount of damage ; if he did he could only have 
done it under clause 16. That clause gave him no jurisdiction of any 
sort or kind to certify so as to bind the building owner as against him- 
self in respect of any negligence. It left the building owner at liberty 
to bring an action against him for negligence if he thought fit. The 
jury have had that before them, and have come to the conclusion that the 
simi of £80 which was deducted by the architect was not sufficient, and that 
the building owner ought to receive a further sum from the architect, and 
which they have given. I have had an opportunity of speaking with the 
learned Judge who tried the case, and he said that he gave the architect 
every chance and that he was perfectly satisfied with the verdict which 
the jury returned. In these circimistances we cannot interfere. 

Kay, L. J. : I agree altogether. The building owner claims against 
tlie architect damages for negligence for the way in which he performed 
his duty. The defence of the architect in point of law is put by Mr. 
Chapman that the building owner is estopped ; and he says, " I myself, 
^^ the defendant to the action, in awarding under the arbitration clause of 
'^ the contract between the builder and the building owner, determined 
" that the damages were so much ; whether that was right or wrong, 
'^ whether the damages I gave were enough or not, I say that acts as an 
" estoppel." I cannot see how it is possible that the award made by an 

architect himself, in a dispute between the building owner and another 

II 2 
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1891. person, can possibly be an estoppel in an action by the building owner 
Nov. 18. against the architect. In my opinion the point of law fails entirely. 
There is every reason in the world against it. In the first place, to all 
intents and purposes the argument is that there is a legal estoppel 
involved in it, that under the contract between the builder and building 
owner the architect had a right to make himself the judge in his o^ti 
cause to this extent that any award he made between the builder and 
the building owner he should be able to plead as an absolute defence in 
an action brought against himself for negligence although the award 
might be wrong but honestly made. It seems to me quite impossible. 
Then the question comes as to whether the damages given were enough, 
but that was a question essentially for the jury. The building owner 
went to the jury saying, " My case is that the damages I have received 
" were not enough, and I ask you to say they were not enough." The 
jury found they were not enough and found a certain simi as additional 
damages, to be paid by the architect. The learned Judge says he was 
entirely satisfied with the verdict, and I understand that the architect 
had every chance to have that question determined in his favour. On 
this motion for a new trial it is quite impossible that this Court can 
interfere with the verdict. On the whole question you must take it that 
the jury were right and that they had materials for coming to the conclu- 
sion that the amount was not enough, and that there was ground for 
giving additional damages against the architect. 

Solicitor for plaintiff: George Weller. Solicitors for defendant: CoUison, Prichard & 
Greene. 

[The report of the judgment is taken from the shorthand notes of Mr. A. H. 
Law, Devereux Buildings, Devercux Court Temple. The rest of the report is framed 
from tlie briefs of counsel in the case. This case is also reported in 8 Times L.R., 67.] 

[Note. — ^This case lays down for England the law as to architects' liabilities 
enunciated in Canada in Badgley v. Dickson (1886), 13 Ont. App. 494, ante vol. 1, 
ch. 2, architects' liabilities.] 



|n t\jit |jtg^ tf ourl of lu^tire, 
Quken's Bench Division. 

Before Wills, J. 
1804. BECK AND ANOTHER r. SMIRKE. 

January 1 Survcyor and Valuer — Negligence. 

A surveyor who is employed to vnloe property for purposes of a mortgage is bound to use competent 
care and skill in inquiriiLg as to the data upon which his valuation would be made, but is not bound to 
enquire into the financial position of the person seeking the advance nor into the nature of the title 
offered. 

The plaintifEs, who were trustees under a marriage settlement in 1889, employed 
the defendant to survey and value an uncompleted house, No. 26, Strawberry Hill 
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Road, Twickenham, upon which they were asked hy the builder to make an advanoe Deck A Another 
out of the trust funds on their hands then available for investment. The defendant Smirke. 

reported that the house was well built and worth £1,800, and was a good security 

for £1,000, the sum proposed to be advanced. On this report the plaintiffs advanced 
the £1,000. The builder did not complete the house and fell into arrears with his 
interest. The plaintiffs were put to the cost of £400 in foreclosure suit and in 
making repairs ; and the house was ultimately sold by public auction for £810. They 
then sued the defendant for negligence in his valuation and claimed as damages £588, 
ix.y for the whole of the sum advanced plus the expenses, and less the amount realized 
on the sale. 

Lawson Walton, Q.C., and Boyd for plaintiffs ; T. W. Wheeler, Q.C., and A. T. 
Lawrence for defendants. 

Evidence was given for the plaintiffs by Mr. Chancellor, estate agent, who had 
sold the house for the plaintiffs under their power of sale as mortgagees. He said 
that the sale was a fair one, the letting value being £80 on a three years' agreement, 
the landlord doing the repairs, and £70 upon repairing lease. It was worth 15 years' 
purchase. 

Defendant, Mr, Sydney Smirke, gave evidence that he went and visited the property 
on several occasions. He reported on April 18 that No. 26 would be finished in three 
weeks, and that it required papering. He had several interviews with Mr. Beck. He 
added to his report that he could not ascertain the rateable value ; and that the 
property was worth £1,800. He told Mr. Beck that the house was unfinished and 
unlet. He communicated to Mr. Beck that it would take £25 to £30 to finish the 
house. Mr. Beck said he thought it would be safe to let the builder have the money, 
and he would deduct £30 as interest paid in advance. Mr. Beck told him that he had 
been informed that Hart was not a speculative builder. In March, 1890, he heard 
that Hart was bankrupt, and he went down to see the property and found it terribly 
"HTecked, without any caretaker. On April 25 he visited the premises again. He 
thought it would take £120 to make the house fit for letting. He visited the houses 
again in May. At that time the money ordered by the Court of Chancery had not 
been expended. 

Cross-examined : He arrived at the £1,800 (1) upon rental value ; (2) the cubical 
contents ; (3) by comparing it with other properties. He valued the building at 
£1,400, and the land at £400. He took the £250 as the value of the land before 
development. He estimated the £400 upon the basis of ground-rent. He arrived at 
the £1,400 for the building upon an estimate upon the cost price of the building. He 
did not ask Messrs. Egerton and Breach what they had certified for. It was not the 
only way of arriving at the value of the house to ascertain what it would let for. He 
thought the clear rental value was £90. He told Egerton and Breach that he was 
going to put the rent at £90, and Mr. Breach said that would do. He did not ascertain 
what the other houses in the road were let for. He estimated the value upon the 
basis of 22^ years' purchase of £81 rental. 

Two other surveyors were called for the defendant, who stated that they estimated 
the value of the house upon the basis of 20 to 22 years* purchase of the net rental 
which they put at £80. It was a sufficient security for an advance of £1,000. 

Mr. W. H. Qibbs, of Messrs. Plows and Gibbs, builders, said he had obtained 
advanoes of £1,000 upon some of the houses in Strawberry Hill Road built by them. 
The cost of the bouse would be about £1,900. 
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18M. ^' Barella, the purchaser of the house, was called, and said the house was now let 

— at £76 a year, the tenant doing repairs. 

Wills, J. : I have not a shadow of doubt as to the first question 
which way my verdict should go. A surveyor who is employed to make 
a report has to use competent care in making it. All the defendant 
thought it necessary to do was to ask whether the house was worth £95 
a year. I can not see that there was any justification for the statement 
of defendant that the houses were worth from £90 to £120 ; whereas it 
was stated that the rents averaged £80 to £85. The defendant never 
took the trouble to ascertain whether the tenant or the landlord was 
doing repairs. The defendant himself admitted that in ascertaining the 
value it is necessary to get the net rental and multiply it by the number 
of years' purchase. The valuation was made in a most careless manner. 
Even after the person who wanted to borrow said the house was worth 
£1,500 the defendant brought it up to £1,800, and when it was stated 
that £1,200 had been spent on the house the defendant brought that 
figure up to £1,400. Upon the evidence the value for the purpose of 
borrowing money ought not to have been put upon the house. With 
regard to Mr. Gibbs's evidence I am disposed to think that he has been 
financed by someone, and what that person lent on the houses said to be 
similar is no criterion in this case. The fair rental value of the house 
would be about £80. Sixteen to 18 years' purchase was much nearer 
tlie mark than 22^ as stated. To say that such property as this is worth 
22i years' purchase surprises me. The defendant knew he was advising 
trustees, and the margin of one-third was important, as it was meant to 
cover all sorts of contingencies, of which an auction sale was one. With 
regard to the damages, the great cause of the loss was that the money 
was advanced upon an uncompleted house. Upon the defendant was 
cast the responsibility of inquiring into the condition of the house, not 
into the financial position of the builder. It was quite plain tliat 
plaintiffs were anxious to make the advance, because the defendant said 
it would be much better that plaintiffs should hold back the money till 
the house was finished. The difficulties which led to a large portion of 
the loss were such as ought to present themselves to a lawyer, and not to 
a surveyor — ^namely, that the mortgagee could not do the repairs without 
a foreclosure suit. All the expenses of the foreclosure suit and the damage 
to the house it would be unfair to put upon the defendant. The advance 
and fair charges made up about £1,100. He took £810 as a fair sale 
price at the time, but he thought the house would have sold better if put 
earlier in the market, and he would give credit for a little more. He 
therefore thought if he gave judgment for £200 he would be doing 
justice in the case. 
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Judgment for plaintiffs for £200 with costs accordingly. ueckA Another 



[UpTE.— This report is taken from " The Times " of 22nd January, 1894. Mr. T. W. 
Wheeler, Q.C., has perused the proof sheets of the above case and has authorized me 
to state that the report is correct.] 



Bmirke. 



pig^ €tmxi oi |tt8titt, 
Queen's Bench Division. 

(Vaughan Williams, J.) 
ELMES V. BURGH MARKET COMPANY. ^^T* 

Burgh Market 

Building Contract — Completion — Certificate — Surveyor for the tinia ompany. 

being — Maintenance, i^oi. 

^ N vember 
A certiflcate of completion of a bnilding contract may be given orally in the absence of specific 13. 

proyiaion to the contrary in the contract. 

Action by a contractor for money alleged to be due to him under a contract made 
with the directors of the Burgh Market Company (Limited) for the execution of 
certain works in the making and completion of a cattle market at Spilsby. Clause 2 
of the contract provided that : — " The works shall be completed in all respects and 

* cleared of all implements and tackle, etc., within three months from date hereof 
' to the satisfaction of the (said) surveyor, to be testified by a certificate under his 

* hand." . . . Clause 3 provided that : — " The contractor shall receive payment for 
^ his contract at the rate of £80 per centum for the works completed on the surveyor's 
^ certificate of completion, and the balance at the end of the term of maintenance, less 
^ deductions that may be made in accordance with the terms of the contract, and on the 

* surveyor certifying that the whole of the works are in a complete and satisfactory 
^ state." The " maintenance " clause, contained in the specification, provided that '* the 

* contractor shall maintain the whole of the works in a complete state of repair for a 
^ period of three calendar months from the full completion of the works to be testified 

* by a certificate from the surveyor." . . . The other material facts sufficiently appear 
from the judgment. The action was tried at the Lincoln Assizes before Vaughan 
Williams, J., and judgment was subsequently given at Nottingham during the same 
circuit. Lindsell for plaintiff. Appleton, for defendants, contended that no proper 
certificate had been given by the surveyor to satisfy the terms of tlie contract. 

Vaughan Williams, J. : This is an action brought by a contractor 
for the balance of money alleged to be due to him for works executed by 
him for the defendants. The first defence raised is that, under the con- 
tract, a certificate from the surveyor appointed under the contract is a 
condition precedent to the plaintiff's right of action, and that no such 
certificate has been obtained. The plaintiff relies upon a certificate dated 
the 22nd of November, 1890, which is in the following terms: — "Works 
" at Burgh Market, Spilsby, 22nd November, 1890, J. W. Thimbleby, Esq. 
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1891. " I, the undersigned, do certify that Thomas Elmes is entitled to receive 
November 13. " the sum o£ £127 in payment of final instalment of contract after 
" maintenanceof the above-named works. £127. — (Signed) J. B. Butcher, 
" Architect." Two objections ai*e taken by the defendants to this certifi^- 
cate — first, it is said that it is not such a certificate as is required by the 
contract, that the whole of the works were in a complete and satisfactory 
state ; and, secondly, it is said, that the person who gave the certificate 
was not at the time of giving it surveyor within the meaning of 
the contract. I am inclined to think that the first objection is on 
the authority of Margan v. Birnk, (o) a good objection; for the 
document of the 22nd of November seems to me to be a mere state- 
ment of account, and not the required certificate. I further think it 
doubtful whether the person giving the certificate continued to be the 
surveyor for the purpose of certifying after his discharge, which occurred 
before the 22nd of November, although there are some grounds for 
saying that " surveyor " means the person who in fact was the surveyor 
when the work was executed. But neither of these points is of much 
importance, because the plaintiff also relies on the oral certificate of Mr. 
Butcher given to the chairman of the defendant Company and to the 
directors ; and I find that this certificate was, in fact, given ; and, in my 
opinion, it was the giving of this oral certificate which really led to the 
dismissal of Mr. Butcher from his post of surveyor. I also hold that the 
certificate required by the third clause of the contract is not a certificate 
in writing ; and I find that the plaintiff did in fact complete the whole 
of the works to the satisfaction of the surveyor, and that such works were 
in a complete and satisfactory state to his satisfaction at the end of the 
period of maintenance. Under these circumstances, I give judgment for 
the plaintiff for the amount claimed with costs. 

Note. — After the delivery of this judgment, Appleton, for the defendants, applied 
that the consideration of the case might be further reserved in order to enable the 
defendant to call certain witnesses, whose evidence had not been taken at the trial, to 
contradict the statement of the surveyor that he had given a verbal certificate of tlie 
satisfactory condition of the works to the secretary of the defendant Company. The 
case was accordingly further adjourned to London, and that evidence was given ; and 
on 22nd November, 1891, the learned Judge confirmed his prior judgment, saying that 
he saw no reason to alter it. 

Solicitors for plaintiff : Walker, Sons & Rainey. Solicitors for defendant : 
Thimbleby & Son, Spilsby. 

[Note. — ^The report of the judgment is from a transcript from the shorthand notes 
of Messrs. Marten & Meredith, 13, New Inn, Strand, London, W.C.] 
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(Cave, J., and a Special Jury.) 
On appeal to Divisional Court. 

(Lord Coleridge, L.C.J., and Mathbw, J.) 
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(Lord Esher, M.R., Lindley and Lopes, L.JJ.) 
BUSH V, TRUSTEES of the PORT and TOWN of WHITEHAVEN. 

Contract to Lay Water Mains — Delay in Providing Site — Alteration of Con- 
ditians Contemplated by Contract — Recovery of Consequential Increase of 
Cost oj Executing Works. 

Where the circomBtanoes contemplated by a building contract for works an bo changed afi to make the 
special conditions of tiie contract inapplicable, the contractor may treat the contract as at an end and 
reooyer upon a quantum meruit. 

The plaintiff entered into a contract with tlie defendants to construct a 15-inch 
water main from Ennerdale Water towards Whitehaven for £1,335. 

The conditions of the contract material to the present report are the following : — 

GENERAL CONDITIONS upon which the Works , . , are to he performed. 

(1) iHTiKYRXTATioirs.— . . . The word " Engineer " shall be held to mean the Town Surveyor 
and Harbour Engineer of Whitehaven for the time being. . . . 

(2) GsviBAL ExPLAHiLTioHB. — This coutract comprises the formation and completion of the several 
works shown on the drawings hereinbefore referred to and described in the foregoing specifications. 
. . . Should any misunderstanding arise as to the meaning or import of the said specification or 
drawing, or about the quality or dimensions of the materials, or the due or proper execution of the 
works, or as to the quality or valuation of the works executed under this contract, or as to extras thereupon, 
or as to any other matter or thing whatsoever arising out of this contract, the same shall be explained 
by the engineer, and this explanation shall be final and binding upon the contractor, and the contractor 
shiUl execute the work according to such explanation, and without charge or deduction to or from the 
contract sum. 

(4) ExTBA Work to bx Oxdxbkd zir Wbitiito Ovlt.— No allowance shall be made to the contractor 
for any alterations in, or additions to, the work specified, unless he can produce a written order, signed 
by the engineer, for the same. 

(6) CoHTBACTOB voT TO OccvPT PxxMisxB UVTIL AuTBOKiBBD.— Tho coutractor shsll not commence 
any work in, upon, under, across, or through any area, roadway or ground until he shall be authorised 
in writmg 1^ the engineer so to do. 

(11) CoHxxvcxxxvT OF WoRKs.— The contractor shall commence the works and carry them on at what- 
ever point or points, and in such portions as the engineer may direct ; but none of the works are to be 
commenced without a written order signed by the engineer. The trustees will, with the engineer's 
written order to commence any section of the works, give to the contractor the use of so much of the site of 
works as may, in the opinion of the engineer, be required to enable the contractor to commence and 
continue the execution of the works, and will, from time to time, as the works proceed, give the con- 
tractor the use of such further portions as the engineer may from time to time consider proper in that 
behalf ; but tJU non-deliverjf in the manner afare$aid <^ the u$e of 9Meh nte^ or any part thereof, $hall not 
vitiate or effect the eontraet, nor in any provision therein or in thie •peeyfieation contained, nor entitle the 
contractor to any increased aUoteanee in respect of money, time, or otherwise, unless the engineer may grant 
him any extension of time, and then only to that extent under the provisions for.that purpose hereinafter 
eontained, 

(22) TxMx OF GoMFLBTioH.— The contractor shall complete and deliver up to the trustees the whole of 
the works within a period of, etc. . . . Provided always, that if by reason of the non-possession of 
the site required for the purposes of the work, or by reason of any additions to the work (which additions 
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1888 ^® engineer is hereby authorised to make), or in consequence of strikes or other onavoidable circom- 

— . stances, the contractor shall, in the opinion of the engineer, have been undnly delayed, it shall be lawful 

May 18. for the enfpneer, if he shall so think fit, to extend the time, without thereby prejudicing or in any way 

affecting the validity of the contract or the suflSciency of the tender, or the adequacy of the sums or 

prices therein mentioned. 

(23) PsKA-LTT roB NoK-CoMpLBTZov.— That time shall especif^ be considered the essence of this contract 
on the part of the contractor, and in case the contractor shall fail in the due performance of the works 
to bo executed under this contract by and at the times herein mentioned, ... he shall be liable to 
pay the trustees as and for liquidated damages the sum of £60 for each and every week which may elapse 
between the appointed and actual time of completion and delivery hereinbefore mentioned or provided 
for. 

The plaintiff's tender was sent in on 12th June, 1886, and he was given to 
understand that he was to begin at once, and to have four months in which to finish 
the work, and his calculations were based on that footing, as the cost of doing the 
work in the winter months would be at least 50 per cent, higher than the tender. 

The contract was accepted on June 23, and plaintiff was then told that arrange- 
ments for immediate possession had been made with five out of eight owners and five 
out of ten occupiers of the land necessary for the works. The plaintiff began work 
on the 12th July, before the Corporation had sealed the contract : but the land was 
not all available until the 6th October. In consequence of this delay, the work was 
thrown into the winter months and the contractor was put to heavy extra expense, for 
which he sued the defendants. The further facta involved in the case are sufficiently 
eludicated in the judgments. 

The action was tried at the Liverpool Assizes before Cave, J., and a special jury. 

Henn Collins, Q.C., C. A. Russell and Morris for plaintiff ; Bigham, Q.C., and 
Joseph Walton for defendants. 

The following were the questions left to the jury by Cave, J., and their answers : — 

(1) Was it the duty of the defendants under the contract to be in a position at 
the commencement of and at all times during the contract to give the contractor the 
use of so nmch of the site of the w^orks as might, in the opinion of the engineer, be 
required to enable the contractor to commence and continue the execution of the 
works in accordance with the contract ? — ^Yes. 

(2) Was the contract made upon the basis tliat the defendants would be in a 
position to act as aforesaid ? — Yes. 

(3) Were the defendants at the commencement of the contract in a position to 
act as aforesaid ? — No. 

(4) When first, if at all, were the defendants in a position to act as aforesaid ? — 
On the 8th October, 1886. 

(5.) Were the conditions of the contract so completely changed^ in consequence of 
the defendants^ inability to hand over the sites of the work as required^ as to maJce 
the special provisions of the contract ina^ypli cablet — Yes, 

(6) Was the plaintiff unduly delayed by reason of the defendants not giving him 
possession of the sites required for the purpose of the work ? — ^Yes. 

(7) Did the engineer grant tlie plaintiff an extension of time by reason of the 
plaintiff not getting possession of such sites ? — ^Yes. 

(8) What damage has the plaintiff suffered by reason of the inability of the 
defendants to hand over the sites recjuired for the purposes of this work ? — ^Answer : 
£600 over and above the contract price. 

(9) What amount is due to the defendants on their counter-claim ? — ^Answer : £12 
On these findings judgment was entered for the plaintiff for £600. 

The defendants appealed to a Divisional Court. 
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Lord Coleridge, L.C.J. : This is a case in which I feel that there is Bush 
very considerable embarrassment owing to the very strong language of TruBti's of the 
the 11th and 22nd clauses of this contract. It is an action brought by a wStehav^.^' 
contractor who has signed a contract, and who has undertaken to be 
bound by the terms of that contract, to recover not only the contract 
price, but to recover a sum of money either by way of quantum meruit or 
by way of damages against the defendants — it does not very much matter 
which view is taken — ^to recover a considerable sum of money beyond the 
contract price, on the ground that the circumstances under which he com- 
pleted the contract were wholly different from those under which he 
entered into it, and that therefore he is set free from the terms of it and 
has a right to recover this sum of money. 

Now the contract is a contract substantially in the terms which are 
very common in cases of this sort, whereby the contractor is, if the 
literal terms of the contract be adhered to, handed over, bound hand 
and foot to the other party to the contract or to the engineer of that 
other party, and the argument for the defendants in this case, as I shall 
explain in a moment, must be that if this plaintiff is not entitled to 
succeed, under no conceivable circumstance (I put mala fides out of the 
question), however arbitrary and however imreasonable, short of corrupt 
and rnifair intention — ^however imreasonable may be the alteration of 
the term of time stipulated for in this contract made by the act of the 
defendants, nevertheless the plaintiff is absolutely without his remedy. 

Now the 11th section no doubt must be construed with the 22nd, and 
the difficulty is, I feel, considerable upon the very stringent words of 
those sections in maintaining that under the contract, and maintaining 
this contract as an existing contract, the plaintiff is entitled to succeed. 
I admit the difficidty, but as at present advised I do not think the 
difficulty insuperable. The trustees contract that when the engineer 
gives a written order to the contractor to commence the works they will 
— I summarize it for the purpose of convenience — give him so much of 
site upon which the works are to be constructed as may be necessary for 
their construction. That they undertake, and then the parties go on to 
stipulate that the non-delivery of the site, or any part, shall not vitiate 
or affect the contract or any of its provisions or entitle the contractor to 
any increased allowance in respect of money, time or otherwise, imless 
the engineer grants hiTn an" extension of time in the manner 
pointed out by the 22nd section — I give the substantial effect 
of the provisions — ^and the 22nd section stipulating that the work 
shall be done in four months from the date of the engineer's order, 
which it is admitted was to date from the middle of July — I think 
I am right — some time in July — ^they were to be delivered up in a 
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^?? perfect condition, and so on : " Provided that if by reason of the non- 
^^^' " possession of the site required for the purpose of the works, or by reason 
" of any addition to the work, which addition the engineer may make, or 
" in consequence of strikes or other inevitable circumstances, the contractor 
" shall have been unduly delayed, the engineer, if he thinks fit, may 
" extend the time without thereby prejudicing or in any way affecting the 
" validity of the contract." Now the only thing imder the 22nd section 
which he may do apparently is to extend the time, and the only effect of 
extending the time, as far as I see, is to relieve the contractor from the 
penalty of £50 a week imposed by the 23rd section if he does not com- 
plete the works within the time specified in the 22nd section. Now the 
sections read together then come to this. The defendants, a Corporation, 
undertake, on the written prder of the engineer, when the written order 
of the engineer is given, to give to the contractor so much of the site as 
may be necessary for the works. In the view of the defendants, if they 
do not the contractor shall not have any increased allowance in respect 
of money, time or otherwise, except under the 22nd section. The 22nd 
section, as I have already pointed out, says nothing about allowance or 
anything else, but simply says time may be extended, and the only effect 
of extending time, as I have already said, is to relieve from penalties. 

Now, first of all, it seems that the construction of the contract insisted 
upon by the defendants is in the highest degree oppressive. It seems to 
me further that it is very imreasonable, but I first of all say that it is 
extremely oppressive because it is manifest that if, howsoever produced, 
delay is occasioned, and however fatal to the interests of the contractor 
such delay may be — ^I put aside corruption and mala fides — ^the only 
power under this contract which the engineer has is to reUeve him from 
the penalties for the non-completion of work which by hypothesis it was 
impossible for him to complete, or to begin. It seems to me that that is 
in itself an extremely oppressive contract, but nevertheless, although it is 
oppressive, it may be so plain that if people with their eyes open will 
enter into contracts which may be used for their oppression they must be 
held to them. But one may struggle if one can fairly struggle — ^we 
must not do violence to good sense and to the English language; but one 
may struggle if one could do so consistently with good sense, and within 
the rules of language, against a construction so manifestly unjust and 
oppressive as that would be. First of all it should seem that it is not 
unreasonable to adopt the view that Mr. Collins has presented to us, that 
as a sub-stratum and as a basis of this contract it was implied between 
the parties that the defendants should, within a reasonable time for the 
completion of the works, give to the contractor the possession of the site 
without which he could not even begin them. Next it seems not 
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unreasonable to contend that the words, " That he shall not be entitled Bush 
"to any increased allowance in respect of money, time, or otherwise, Tmsteeaof 
" unless the engineer grtmts him an extension of time " may fairly and Town of 

reasonably be intended to mean that if he grants an extension of time, ' 

then as a consequence of that extension of time the contractor may have an 
increased allowance in reipect of money or otherwise. Time, of course, 
is by hypothesis already given him by the authority of the engineer. 

Therefore it does not seem to me to be clear by any means that, even 
upon the true construction of this contract, the contractor is without 
remedy, because here it is admitted there has been a very long delay, 
and it is admitted that that very long delay has — and the finding of the 
jury in that respect is not complained of — ^very grievously added to the 
expense and cost to which the contractor has been put, and it may well 
be that if the time has been extended, as it seems to me, imless the 
words of the clauses are too strong for us, that the consequence follows 
that if the time is extended, allowance in point of money or otherwise 
may be within the terms of the contract. 

Now, then, I have pointed out what seems to me to be the extreme 
difficulty of contending that the contractor and the defendants could have 
intended by the words which I have been dealing with to bind themselves 
to such a construction as that, although the whole incidence of the contract 
might be changed at the sole will of the defendants and the whole onus 
of the contract altered, doubled, trebled, quadrupled perhaps upon the 
contractor, that nevertheless that was a contingency which they both 
contemplated, which the words necessitate one to suppose they did con- 
tract, and that, therefore, however heavy and however burdensome the 
result upon the contractor may be, a contract is a contract, and he must 
be bound by what he has signed. I think, therefore, that upon the true 
construction of this contract we are not bound to arrive at any such 
exceedingly oppressive and unreasonable construction, and that a reason- 
able time — ^the giving of these sites within a time that shall be reasonable 
for the completion of the work — either within four months or within such 
further extension of time as the engineer shall have given — ^must be taken 
to have been the true view of the parties, and, that view being consistent 
with the words, it must be taken to be the true construction of the words 
which the parties have used. 

But, supposing that I should be wrong in the criticism that I have 
applied to the very words of the contract itself, there seems to me to be 
another principle now well established, a sensible and a just principle, 
which may enable us to deal with this case after the findings of the jury, 
approved of as they are in terms in the report which my learned Brother 
has furnished us with, at the end of the case, where he says, " The 
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1888. a answers of the jury are such as I approve of." The answers of the jury 
^^y ^^- to the questions which were put by the learned Judge, at the request of 
the parties, enable us to apply the principle I have spoken of, and, 
therefore, to do what I think is justice in this case. 

Now, what is that principle ? I find it stated in very clear terms in 
the judgment of the majority of the Court in Jackson v. The Umon 
Marine Insurance Cmnpany, in the 8th Law Reports Common Pleas, at 
page 681, and after going through a variety of authorities, with which 
I need not now trouble myself, the result is stated in this way : 
" These authorities seem to support the proposition, which appears on 
" principle to be very reasonable, that, where a contract is made with 
" reference to certain anticipated circumstances, and where, without any 
" default of either party, it becomes wholly inapplicable to, or impossible 
" of application to any such circumstances, it ceases to have any applica- 
" tion ; it cannot be applied to other circumstances which could not have 
"been in the contemplation of the parties when the contract was made." 
Now what were the circumstances when the contract was made ? It was 
a contract made in August to run from July. It was a contract to 
complete the work within four months from the 12th of July, I think — 
the particular day is immaterial. As a matter of fact the contract could 
not be begun ; no work could be done under the contract. A general 
order was given ordering the work to be done throughout the whole 
length of it — ^a length of many miles — from Ennerdale Lake to the town 
of Whitehaven. A general order was given to do the whole, and it has 
been suggested to us, and not denied, that it was important for the 
reasonable completion of this contract that the whole site should be put 
into the hands of the contractor at once. As a matter of fact, the order 
having been given early in August, a very important part of the site of 
the contracted works was not given until some time in October. It was, 
therefore, in the first place, a contract to be completed within four 
months from the 12th of July — ^what may be called, in the popular 
language which has been used, both from the Bench and at the Bar, a 
simimer contract. It was turned into a winter contract — ^into a contract 
when wages were different, probably, or may have been; when days were 
short instead of long ; when weather was bad instead of good ; when 
rivers which had to be dealt with, and had to be crossed by the pipes, 
were full or empty; and when, in fact, I will not say every circumstance, 
but a great many most important circumstances under which the contract 
was to be executed, had wholly changed from those which, it is reason- 
able to suppose, were in the contemplation of both the parties when 
the contract was entered into. The contract, nevertheless, was carried 
on and was completed. It was carried on and was completed, of course, 
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with the knowledge of the contractor, and equally, of course, with the Bush 
knowledge of the defendants. The defendants knew as well as the TmSeesof 
contractor that the work was being carried on under totally different _Tow^of 
circumstances to those contemplated in the contract. They knew that 
perfectly well, and although the plaintiff possibly or probably might at 
the expiration of the four months have thrown the contract up and 
refused to proceed, he had also a perfect right, if he had thought fit, 
with the knowledge and assent of the defendants, which in this case is to 
be presumed, and, indeed, was proved, to go on with the contract and to 
complete it under the altered conditions, or I will not say to complete 
the contract, but to complete the work imder the totally altered con- 
ditions that had arisen. Now under those circumstances the jury are 
asked the question, " Were the conditions of the contract so completely 
" changed, in consequence of the inability to hand over the sites of the 
" work as required, as to make the special provisions of the contract 
" inapplicable ? " That is to say, I take for granted — ^there has been no 
technical dispute about that subject — ^to make sections 11 £ind 22 and 23 
inapplicable. That is the meaning of the question, and the jury say 
" Yes " in answer to that question. Now I said rather early in the 
argument, could such a state of things occur under this contract ? It 
seems to me the defendants are driven to say that they could not — that 
under no circumstances could any change in the conditions of the con- 
tract created by delay emancipate the plaintiff from the fulfilment of the 
contract — ^no circumstances. If they shriiik from that, and if they say 
that such circumstances might arise, then the question arises, did they 
arise in this case P The jury have found that they did, and the learned 
Judge is satisfied with the finding of the jury in point of fact ; and if 
the jury should find that, then we have the authority of Jackson v. The 
Union Marine Insurance Company^ aflBrmed on appeal in the 10th Law 
Reports, Common Pleas — ^we have the principle laid down and always 
since accepted that if circumstances arise which alter the whole — not 
adventure, because this can hardly be called an adventure, but alter the 
whole work, or, as it is put in the question, entirely change the conditions 
of the contract, then the contract cannot be held applicable to those 
changed conditions, because those conditions could not have been in the 
contemplation of either party at the time when the contract was signed. 
I thinky therefore, that there is plenty of evidence in this case to warrant 
that finding of the jury. Supposing the criticisms I have endeavoured 
to pass upon the language of the contract, which if they are correct give 
the plaintiff a right of recovery under the contract, upon further con- 
sideration and further enquiry by more astute minds should be found 
not to be correct, then at any rate as at present advised it appears to me 
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1888 that the finding of the jury is waxranted by fact. If it is warranted by 
May 18. fact, the law says that under such circumstances the contract must be 
held to be inapplicable. Then, either in the way of quantum meruit or 
in the way of damages for not having done what they had undertaken 
to do, the plaintifE is entitled to succeed, and this rule must be refused. 
Mathew, J. : I am of the same opinion. The case appears to me to 
be one in which the literal interpretation of the contract would lead to 
manifest absurdity and injustice — absurdity in fact so gross that we 
cannot suppose the parties ever contemplated any such bargain, and tha 
learned counsel for the defendants was driven to admit that under the 
provisions of this contract the defendants might postpone indefinitely the 
time for its performance, and that under no circumstances could the 
contractor treat the contract as at an end, so that if he were not put in 
possession of the site for a year, and made complaint and threatened to 
throw up the contract, the defendants would be entitled to say, under 
section 22, the time has not come for extending the period during which 
the contract is to be completed. We hold you to your bargain, and you 
have contracted yourself out of the right of terminating or getting rid of 
your liability. I cannot suppose for a moment that that was what 
either party meant. It appears to me there was abimdant evidence to 
justify the conclusion of the jury that the plaintiff and the defendants 
permitted the works to go on upon the understanding that those works 
were being done not under the original contract, but under a contract 
with altered conditions. I see no reason for disturbing the conclusion of 
the jury, and for those reasons, as well as the reasons given by my Lord, 
I think the motion for judgment and to enter the verdict for the plaintiff 
must succeed. 

The defendants then appealed to the Court o£ Appeal. 

(Before Lord Esher, M.R., Lindley and Lopes, L.JJ.) 

June 20. The Master OF THE BoLLs ! It scems to me, on the finding of the 
jury in answer to the 5th question, that the case is brought within the 
principle (of course not within the circumstances) which was acted upon 
Jackson v. The Union Manne Insurance Co,y (i) which was not a new 
principle, but which, as it was shown in that case by long and arduous 
judgments, was a principle which had been established before that in 
many or several other cases. Now the answer to the 5th question (if 
you take it to be a binding finding of the jury), in my opinion, comes to 
this, that the condition of things had so been altered after the making of 
the original contract (they had been so greatly altered) that it was not 

(1) L.B. 8 r.P. 572, 10 C.P. 11«. 
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reasonable, or right, or fair, or just to hold that the original contract was ^ 
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made with regard to those circumstances. In other words you may put Sn ifro^^f 
it thus, that the condition of things was so altered that if they had been ^^*^'^^^°' 
supposed to be the things with regard to which the first contract was 
made, neither party acting as (I must use my favourite phrase) reason- 
able men of business could have made the original contract in the terms 
it was with regard to that state of circumstances. The result of that, if 
it is true, is this, that the original contract is made with regard to a 
different subject matter from the subject matter which was dealt with by 
the parties. If that finding stands, then the condition of things with 
which the parties dealt ultimately was so very different from the condition 
of things with regard to which the original contract was made, that the 
circumstances with regard to which the original contract is made have 
ceased to exist. The contract made with regard to those circumstances 
ceases to exist because those circumstances have ceased to exist. Then 
the contract is at an end, and there is no further application of it at all. 

Then with regard to the new circumstances, the parties are in the same 
position as if no contract at all had been made with reference to them. 
Now what is the result ? Why, that, with regard to the new circum- 
stances, neither party is called upon to do anything. Either party or 
both parties may leave those circumstances alone. If they do not leave 
them alone, and undertake to deal with them, and do deal with them, 
the law applicable to what they then do with regard to those new circum- 
stances is the law which would be applicable to those circumstances even 
though there had never been the former contract at all, which was made 
with regard to other circumstances. 

Now what is that ? In that case, as I say, both parties might have 
left the thing alone, but they do not. The one party goes on to deal 
with the new state of circumstances and does work with regard to those. 
The other party knows that that party is dealing with that new state of 
circumstances and allows hiTn to do so. Therefore the one does work 
which he intends to be for the other. The other person allows him to do 
that work, knowing that it is intended to be done for him. It is work 
which he knows that the one party is doing upon the terms of being 
paid for it somehow, and he allows him to go on, with an understanding 
that he is to be paid for it somehow. What does that give rise to P It 
gives rise to a claim for a fair remuneration for that work done. That 
fair remuneration is called in legal language a payment according to a 
quantum meruit If the first contract was gone, if the state of circum- 
stances with regard to which it was made were really no longer in 
existence as between the parties, if the one did work for the other upon 
the new state of circumstances which the other accepted, knowing that it 
II. I 
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1888. ^j^g being done on the terms of being paid for, that gives rise to a 
•^""^ ^- quantum meruit. 

Now all that depends upon whether the answer to the 5th question is 
a right answer, Le.^ whether we can now undertake to say that that 
was a finding contrary to the weight of the evidence. Now everybody 
who has heard the arguments so ably put forward by Mr. Bigham and 
Mr. Walton, must have observed that they both of them flinched from 
really and actually arguing that this was a verdict contrary to the weight 
of evidence ; and I think they were right not to urge it. It is a verdict 
come to by the jury upon a direction which seems to me to be amply 
correct. It is a verdict come to by the jury upon that, and it is a verdict 
accepted by the judge who tried the case as satisfactory, and there is 
evidence which, in my mind, entitled the jury to say that the new state 
of circumstances was so different from the former that it is wholly 
unreasonable and unjust to suppose that either party, if they had knoiMi 
this state of circumstances, would have made the same contract with 
regard to them. The matter was to lay a pipe in a peculiar country 
where the difference of work to be done in the summer and winter, to 
anybody who knows that coimtry, is at once manifest — such work as this 
— ^work dealing with streams in Cumberland and in the neighbourhood 
of Whitehaven — ^to deal with those streams and to overcome them — ^to do 
work in them summer and in winter. It is idle to tell anybody who 
knows the place that it is not of the most extreme difficulty — ^where you 
have to deal with one of these streams in five different places, and one of 
those places a very considerable place, and that one near the dam head 
— to tell one that the circumstances are not almost wholly different 
with regard to those streams in sunmier and winter is really to tell one 
things which one cannot believe. The jury, to my mind, were justified 
in taking that into account, and I believe it is the truth, and the 
difference of course to the man really shows how true it was and how 
enormous the difference was, in a mercantile sense, of what he was asked 
to do at first and what he did at last. I will not say whether I should 
have found the same verdict; that is not our business. I am not prepared 
to say that if you push this doctrine too far it may not give sympathetic 
juries a somewhat large power ; but one cannot decide law upon such 
technical terms as that. The tribimal is one which is given by the 
country. As far as I know, it acts in almost all cases honestly and 
reasonably, and I am not prepared to say that it acted unreasonably in 
this case. I think, therefore, that, if that finding stands to the 5th 
question, the case is brought within the law, and that the verdict of the 
jury was right ; that the judgment of the Divisional Court must be 
accepted, and I think, therefore, that this appeal must be dismissed. 
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LiNDLEY, L. J. : I am of the same opinion. I think if I had tried the ^^ 
case without a jury, I should have had very great difficulty in coming to pStA^To^^^crf 
the conclusion which the jury did on the 5th finding ; but I am not ^'^^^^*^^^'^' 
prepared to say it is wrong at all ; and when both Mr. Bigham and Mr. 
Walton flinch from saying or contending that that verdict was against 
the weight of the evidence, I assume that the weight of the evidence 
supported it. Now when once you get over that difficulty the serious 
problem solves itself, because the jury say practically (as we may now 
suppose) that the circumstances were such as to render this contract 
different — in other words, that a state of things was assimied by both 
parties which was never realised, and that the contract was based on the 
supposition that the state of things assumed would exist. 

Now the real difficulty in point of law arises from this, that the 11th 
and 22nd conditions of this contract shew that the parties had before 
their minds the contingency of delay, and of delay on the part of the 
defendants, in getting possession and giving possession to the contractor 
of the lands or parts of the lands over which he had to put his pipes, and 
they provided for delay. There is no stipulation as to how long the 
delay should be. The words are loose and general, but at the same time 
it is quite obvious that there must be some limit, and the jury have found 
here that the delay was so great as not to be fairly within the terms of 
the contract at all ; that is to say that the delay was so great that the 
contract cannot apply to the state of things to which the contractor and 
the defendants had imagined that it did. I think that the case of 
Jackson v. The Union Marine Insurance Company (i) does apply, and that 
the decision of the Divisional Court must be affirmed. 

Lopes, L.J. : It has not been contended before us that the finding of 
the jury, in their answer to the 5th question, is against the weight of the 
evidence. That being so, that finding stands. If that finding stands, it 
appears to me that this case is brought within the principle of Jackson v. 
Union Marine Insurance Company ^ (i) which has been cited. I think the 
appeal should be dismissed. 

Appeal dismissed. 

Solicitors for the plaintiff : Yates & Johnson, Liverpool. Solicitors for the 
defendants : Lamb & Howton, Whitehaven. 

[The reports of the judgments and the findings of the jury are taken from the 
shorthand notes of Messrs. Cherer, Bennett & Davis, 8, New Court, Carey Street, E.C.; 
the rest of the facts from the briefs of counsel in the case.] 



(1) 8 0.P. 672; 10 O.P. 126. 

i2 



132 COURT OF APPEAL. 

1691. 

*^- Qdeen's Bench Division. 

^f?' (Lord Coleridge, L.C.J., and Mathew, J.) 

Febmaiy S. 

|n t^t Court of %ff^VBX. 

(Lord Esher, M.R., and Frt, L.J.) 

In the Matter of an Arbitration Between DE MORGAN, SNELL & CO. and 
THE RIO DE JANEIRO FLOUR MILLS and GRANARIES, LIMITED.(«) 

Building Contract — Rmdent Engineer — Independent Position — Effect of 

his Mistakes. 

A nsident engineer was appointed to superintend the execution In Brazil of a works contract. 

Held that he was not a mere servant or agent of the employers, but in an independent position, and 
that the employers were not liable for any damage or delay caused to the contractors by any honest 
error made by him in the exercise of his duties, without any interference on the part of the employers. 

By an indenture dated the 13th day of December, 1886, and made between the Rio 
de Janeiro Flour Mills and Granaries, Limited (thereinafter called the Company), and 
De Morgan, Snell & Co. (thereinafter called the contractor), the contractor agreed to 
construct and equip for the Company the flour mills, granaries and other works 
enumerated or referred to in a specification annexed to the contract. 

The portions of the contract and specification material for the purposes of tliis report 
are the following : — 

(1) The contractor wUl, at his own expense, within three months from the commencement of the 
works, proyide and cause to be vested in the Company, with a good title, free from all incumbrances, all 
such lands, buildings and rights as shall be required for the purposes of the works or in connection 
therewith, and shall also duly pay and satisfy all dauns for damage done to buildings or lands, whether 
(emporaiy or permanent, in the construction of the said works, and all other cases of compensation 
arising out of the same ; and shall build and equip the works so that upon completion the same shall be 
capable of grinding 9 tons of wheat per hour and producing 36 per cent, of the best quality flour and 
about 37i per cent, second quality flour, with offals and bran, and of landing and storing 00 tons of 
grain per hour, and so as in all respects to conform to the preliminary plans, elevations and designs 
deposited with the chief engineer of the Company in the manner and with the materials, buildings, 
machinery, plant, equipment and other conyenienoes prescribed in the specification hereto annexed 
so far as the same are therein prescribed. All the provisions, conditions and stipulations 
of the said specification (hereinafter called the specification) not including therein the schedule of prices 
annexed thereto are adopted and incorporated with this contract, and shall have the same force 
and effect as if they had been actual stipulations in the body of this contoact, but if and whenever the 
terms of this contract and of the specification are inconsistent the terms of this contract shall prevail. 
The work to be done hereunder shall be done to the reasonable satisfaction and approval of the 
consulting engineer of the Company (hereinafter called the chief engineer), to be duly certified by him 
when completed, 

(3) The contractor shall, at his own expense, prepare or cause to be prepared all detailed drawings 
necessary for the construction of the mills, stores, sea walls, wharves, buildings and any other edifices, 
and also those required for machinery, plant, equipment, and other conveniences, and shall at least one 
month before commencing the work submit the same for approval to the chief engineer, or, with his 
consent, to the Company's resident engineer ; and if at the end of such one month the decision of 
the chief engineer (or resident engineer, as the ease may be), approving or requiring modifications in 
such plans and other detailed drawings, have not been given and communicated to the contractor, the 
same shall as between the parties hereto be considered approved. The contractor shall commence the 
said works before the close of this present year, ISSe, and shall continuously proceed with the execution 

(a) Also reported 8 Times, L.R., 106, 272. 
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of the works, and in so doing h« a g ree o that ho will supply materials and execute works pnrsnant to this . 

oontract at a rate which, in the opinion of the chief engineer, shall be sufficient to cause the due com- d^ ICorgan, 
pletion of the works before the 90th November, 1888, but in case the contractor is delayed by vi» major Snell k Co. 
or by reason of the loss of materials by shipwreck, or by failure of the Company to perform on their part -. S^^dm 
any of the covenants and conditions of this contract, the term for completing the works shall be Janeiro Flour 
prolonged for an equivalent period, to be fixed by the chief engineer of the Company, but if the delay Mills k 
shall arise from the failure of the Company as aforesaid, the contractor shall be entitled to compensation Granaries, Ld. 
from the Company for any damage he may have sustained thereby, the amount thereof to be settled by 
arbitration m the manner hereinafter specified, and the extension of the time (if any) in manner afore- 
said shall not prejudice the said daim. If the said works shall not be completed as aforesaid, owing to 
the default of the contractor, within the time or extended time aforesaid, the contractor shall pay to the 
Company the sum of £260 for every month after ^e expiration of such time or extended time until the said 
works are complete, so as to be fit to be open for use, by way of liquidated damages for the non-completion 
as aforesaid, within the time aforesaid, but without prejudice to any further payments to be made by the 
contractor to the Company for administration expenses or otherwise under any of the terms of these 
presents, or to any of the other remedies of the Company hereunder, or to any clium the Company may 
have for damage or compensation for the breach of any other clause of this contract ; such liquidated 
damages applying only to a breach as to time. 

(4) The contractor shall be paid by the Company, as the contract price for the execution of the works, 
and for providing the necessary land and the buildings, machinery, materials and other things, and for 
all other acts and payments of the contractor required by the terms of this contract, the sum of £250,000, 
which as to £3,070 shall be paid in cash, and as to £246,030 shall, subject as hereinafter appears, be paid 
and satisfied by the allotment to the contractor, or his nominees, of shares in the capital of the Company 
to that nominal amount, credited as fuUy paid up, and being the shares numbered from 308 to 26,000, 
both inclusive, and no extras or additions whatsoever shall be payable by the Company. 

(6) Subject as hereinafter appears, the whole of the said shares representing the contract price (except 
only a portion thereof amounting in nominal value to £10,000 to form a retention fund) shall be issued 
to the contractor, or his nominees, upon production to the Company of a certificate by the chief 
engineer that the works have been completed in accordance with the terms of these presents ; and the 
said shares to the nominal value of £10,000, forming the retention fund, shall also be issued to the con- 
tractor or his nominees upon production to the Company of a certificate by the chief engineer that the 
contractor has fulfilled the obligation respecting the maintenance of the works hereinafter undertaken 
by him. 

(0) The contractor shall pay or allow by way of discount to the Company, in respect of every cash 
payment made by them to him under the foregoing provisions, a percentage upon all sums so paid to 
him from time to time, as from the date of payment to the date when the works shall be handed over to 
the Company, at such rate or rates as shall be equivalent to 6 per cent, per annum upon the amount for 
the time being credited as paid up upon the issued share capital of the Company. 

(11) In the event of the Company being called upon to make payments in cash such payments shall, 
subject to all deductions for discount, or otherwise, be made as follows : — 

(e) The said Retention Fund and the interest thereof shaU be invested from time to time by the 
Company at the request of the contractor in such securities as shall be agreed upon between them 
for the benefit and at the risk of the contractor, and shaU, together with any interest thereon, be 
transferred or paid, as the case may be, to the contractor one-half upon the final certificate of the 
chief engineer of completion of the works, and the remaining half at the expiration of the period 
during which the contractor shall be liable to nuuntain the works as hereinafter provided. 

(12) For the purpose of regulating the payments to be made to the contractor on account of the said 
oontract price the chief engineer shall give his certificates as follows, that is to say : — 

(•) The chief engineer shall, on the completion of the works in accordance herewith, give his final, 
certificate to that effect which shall be a complete discharge to the contractor from all liabilities 
in respect of the matters herein agreed to be done by him except for the maintenance of the 
works as hereinafter provided. 

(14) The contractor will provide or pay to the Company the sum of £10,000 in cash for its administration 
expenses during construction, including therein all engineering and other charges, and the same shall 
be paid l^ the contractor to the Comjnny as to one moiety thereof within 90 days, and as to the other 
moiety within 10 months from the date of these presents. Provided always that if from any cause 
whatever, other than default on the part of the Company, the works shall not have been completed 
before the 30th November, 1888, the contractor shall pay in cash to the Company for its administration 
expenses the further sums of £400 for each calendar month or a proportionate part for each part of a 
calendar month until the said works shall be completed. The contractor will also provide or pay to the 
Company, 3 months before the completion of the works, the sum of £27,600 for working capital. The 
provisions of this article shall apply whether the contractor shall or shall not require payment of the 
contract price in cash as aforesaid. 
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1891 ^^^^ "^^ contractor shall inBure all each materials, machinery, plant and equifmient to the fall yalue 

— thereof, and all shipmenta shall be made to the resident engineer on behalf, and as agent, of the 

Nov. 30. Company, or otherwise as the Company from time to time direct, and in such time that the same may 

be transmitted to the port of unloading in time that the same may be received by the agent of the 

im2. Comiiany and the unloading may be proceeded with without delay ; and the Company, on receipt of 

February 2. same, will forthwith and without delay, and by next mail, forward the same to Brazil for the above 

purpose. 

(10) A resident engineer [herein called by that name] shall at all times during the continuance of this 
contract be employed at the works, and he shall be subordinate to the chief engineer, and it shall be his 
duty to measure up or cause to lie mea8ure<l up the works duly execute<l, and materials duly approved 
and delivered on the ground, and without delny to communicate, in nuinner hereinl>eforc mentioned, 
to the chief engineer to enable him to give certificates to the contractor as aforesaid, and should the 
resident engineer fail to measui'e up the work, the chief engineer may give a certiflcate on account 
ui>on the statement of the contractor, if satisfied therewith, and should the chief engineer fail to give 
any certificate claimed for U days after lieing claimed, he shall, if the contractor shall have required 
])ayment of the contract price in cash as aforesiaid, within 7 days after being required by the contractor, 
give the contractor notice in writing of what he requires to T)e done to entitle the contractor to such 
certiflcate, and if the contractor do not comply therewith, or if he consider such requirements unnecesary, 
or if, the same having been satisfied, such certificate is still refused, the matter shall be referred to the 
arbitrator, and if the decision is against the contractor he shall conform thereto, and if in his favour the 
chief engineer shall, within three days after notice of such decision, give such certificate or, in default 
thereof, such award shall be deemed equivalent to such certificate. 

(23) The contractor shall give delivery of the works, and the Company shall take over the same upon 
completion as aforesaid ; and ui)on the satisfaction and handing to the contractor of any amount diie to 
him, except such retention fund as herein mentioned, and contemporaneously with such delivery and 
taking over, the contractor shall procure and place at the disposal of the Comimny, for employment by 
the Company in the mill and stores, an efficient staff cajmble of working the same so as to attain the 
result stipulated by article 1 of these presents ; an<l the contractor shall, during the iieriod of maintenance 
next hereinafter mentioned, fie entitled to select and nominate iiersons to fill casual >'acancics in such 
working staff. And provided that the Company employ such working stafT as may from time to time, 
as hereinljcfore mentioned, t)0 selected and nominated or otherwise approved by the contractor, the 
contractor shall, until and for a i)erio<l of six months after the whole of the said works shall have been 
handed over to the Company, maintain the same in good and suflScient repair at his own expense, 
ordinary wear and tear by working the same and damage by fire only excepted. Upon the due completion 
of the maintenance of the works the chief engineer shall certify the same. 

(26) Mr. Charles Neate, of 4, Victoria-street, Westminster, shall be the first chief engineer of the 
Company and, in the event of his death, resignation, or removal, from the position of the chief 
engineer of the Company, his successor shall be api)ointed by consent between the Company and the 
contractor or, failing agreement, shall Ije nominated by the President, for the time being, of the 
Institute of Civil Engineers. 

(26) If at any time, or times, the works, or any i>art thereof, are not, in the judgment of the chief 
engineer, or resident engineer, executed in a workmanlike manner, and with due diligence in conformity 
with this contract, and at such rate as herein mentioneil, the same shall be intimated in writing to the 
contractf>r by the resident engineer, and, if for one month after such intimation the contractor shall 
neglect to alter and duly execute the same, or if the contractor shall after one calendar month's notice 
from the said resident engineer continue unduly to delay the works, or if the contractor shall be 
declared bankrupt, or comix>und with his creditors, or have his affaire liquidated by arrangement, the 
chief engineer of the Company, or his delegate, may take the works out of the hands of the contractor 
and take possession of all plant, materials, stores, and articles of all kinds upon the works, and may use 
the same, and the Company may proceed to complete the works in such manner by the employment of 
other contractors or otherwise, as they may think proper, and at the exiiense of the contractor, and the 
Company shall be entitled to recover from the contractor any expense that they may incur in so com- 
pleting the works over and above the contract price, and to retain and apply in and towards the satis- 
faction thereof any capital or monies, which the contractor noay lie entitled to for work previously 
completed by the contractor, and may also sell and apply for the same purpose the proceeds of all plant, 
stores, materials, or other articles. 

(30) Every difference or dispute between the Company and the contractor as to the meaning or effect 
of the present contract, including in that term the specification and schedule hereunto annexed, or in 
any way arising out of this contract, or relating thereto from time to time as it arises, including therein 
any act or decision of the chief engineer, shall l)e referred to arbitration ; and every arbitration under 
this contract shall, unless a sole arbitrator shall be agreed upon, be determined by the award of two 
arbitratora, one to be named by the Company and the other by the contractor, and, in case they do not 
agree, by an umpire named by the two arbitratora, or, failing argument, by the President of the 
Institute of Civil Engineere in London, who shall give the final decision. Every such arbitration, unless 
otherwise agreed, shall be held in London. 
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By clause 1 of specification — xn re 

"The term 'engineer' in the speciflcation shall mean the chief engineer, and the term ' reudent Snelf&Co! 
'* engineer ' shall signify any person appointed by the engineer to superintend the execution of the work and 

" in BraaiL " The Rio De 

Janeiro Flour 
MillsA 
By clause 19 of the specification it was provided that — Granaries, Ld. 

If at any time during the progress of the work the engineer or resident engineer shall disapprove of 
any of the materials employed, the contractor shall be bound forthwith to remove such objectionable 
materials from the works, and to substitute for them others of an approved quality, and in case any 
portion of the work executed shall, in the judgment of the engineer or resident engineer, be considered 
imperfect, defective or not in accordance with the terms of the contract, such portion shall forthwith be 
removed, and the work re-executed in an approved manner. 

Under clause 19 of the contract a resident engineer was appointed by the chief 
engineer to superintend the execution of the work in Brazil. 

By a supplemental indenture dated the 17th day of May, 1888, and made between 
the same parties, the contractor agreed to execute certain otlier works in substitution 
for a part of those specified in tlie original contract. 

The supplemental indenture incorporated by reference the arbitration clause (30) in 
the original contract. 

The only other parts of the supplemental indenture material for this report are 
clauses 9, 10, 11 : — 

(9) The Company shall be at liberty, if they so desire, before completion of the works to enter upon 
and take possession of such part thereof as may be fit for occupation, and use and work the same at 
their own expense, and in such case the Company shall pay over to the contractor the net profit, if any, 
derived from such working up to the 30th November, 1888, or up to the date when the whole of the works 
shall be completed, whichever shall first happen. In ascertaining such net profit, the additional premium 
INtyable in respect of the insurance of such portion for the said work as may be put into use under the 
provisions of this clause, together with all revenue charges incurred by the Company, are to be included 
in working expenses, excepting only directors' fees, London office rent, secretary's salary, passages of 
employees and wages untU arrived at Rio de Janeiro, the amount of such net profit to be certified by the 
Company's auditor. 

(10) In the event of the works not being finally completed by the 90th November, 1888, and the 
Company continuing to occupy and work the premises after that date, the net profits shall be retained 
by the Company for its own use. 

(11) Nothing herein contained shall prejudice or release the contractor's obligations under the pzinoipal 
indenture in respect of final completion and guarantee of the works and payment of interest until 
completion. Provided, however, that should any loss by fire during the intermediate ixjssession or use 
of the said works by the Company, as provided by clause 9 hereof, occasion rebuilding or reconstruction 
of any portion of such works, the contractor shall not be liable to pay interest during the time of such 
rebuilding or reconstruction. 

In consequence of the disapproval by the resident engineer of part of the materials 
supplied by the contractor, disputes arose between contractor and Company which 
were submitted to the arbitration of Edward Woods, Esq., by an agreement dated the 
7th day of January, 1890. 

In the arbitration the contractor claimed — 

(1) Transfer of the securities on which the retention fund was invested 
or of their market value at the date of the award, and the difference, if 
any, between the market value at that date and 1st June, 1889, and damages for 
detention of the securities after that date. 

(2) £34,080 ; made up of— 

(a) Unpaid balance of contract price. 

(b) Charges for extras. 

(c) Damages for delay caused by the engineer and for wrongful refusal 
by him to give his certificate. 
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The Company counter-claimed — 

(1) For work not executed. 

(2) For work executed and paid for as an extra subject to the question whether 
it was not part of the contract. 

(3) Damages for imperfect execution and failure to maintain under cl. 23. 

(4) Damages for non-completion. 

(5) Administration expenses under cl. 14. 

(6) Discount under cl. 9. 

The award was made on the 17th day of March, 1891. The material jwrtions are as 
follows : — 

(1) '* I find that the works were completed and handed over to the Company within the meaning of 
" clanaee 3, U and 19 of the contract upon the 30th day of June, 18S0." 

(2) I award and find that the chief en^neer should have given his final certificate that the works 
were completed upon the said 30th day of June, 1889. 

(3) I award and find that no extension of the time for the completion of the said works was applied 
for by or granted to the contractor. 

(4) I award and find that the delay in the completion of the works, though partly due to default of 
the contractor, was to a very material extent caused by wrongful and unreasonable interference daring 
the construction of the works by the Company's resident engineer. 

(5) I award and find that the Company's resident engineer, apart from the special powers conferred 
upon him by the contract, was, by virtue of his appointment as the Company's resident engineer 
(according to the invariable practice in the execution of contracts of this description) invested with 
general authority from the Company to interfere with the execution of the works as and when he did. 

(6) I award and find that, of the total delay in the execution of the works, which amounted in aH to 
seven calendar months, five months of such delay was caused by the wrongful interference of the 
Company's resident engineer aforesaid, and two months by the default of the contractor, and that, but 
for the wrongful interference aforesaid, the contractor would have completed and handed over the works 
to the Company within the meaning of clauses 3, 14 and 9 of the contract aforesaid by the 31st day of 
January, 1889. 

A motion was made to set aside the award. The award was referred back to the 
' arbitrator for amendment by an order of the Q.B.D. dated 27th June, 1891, and the 
facts were so stated by the arbitrator as to raise the questions of law dealt with in 
the judgments. 

On November 23, 1891, the motion came before the Court on the award as amended. 

Sir R. Webster, A. G., Bompas and Gore, for the Company, contended that the 
Company were not liable to the contractor for any damages sustained by him tlirough 
any act or default of the Chief Engineer, or resident engineer. 

They cited Stevenson v. Watson, 4 C.P. D. 148 ; Roberts v. Bury Commissioners, 
L.R. 6 C.P. 310. 

Littler, Q.C., and R. M. Bray, for the contractor, contended that the resident 
engineer was a mere clerk of the works and agent of the Company, and had no power 
to stop the works as he had done, and that the Company were responsible for delay 
caused by his unreasonable acts. 

They cited Stannard v. Lee, 3 B. and S. 364, 32 L.J. Q.B. 76. 

The judgment of the Court was delivered by Mathew, J. 

Mathew, J. : In this case, by an order of the Court and by agree- 
ment between the parties, the evidence was stated by the arbitrator on 
the face of his award to enable ns to deal with points of law which arose 
in course of the arbitration. The arbitration was held under a contract 
entered into between the Eio Janeiro Flour Mills Company and 
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Mr. Snell, a contractor, on the 13th December, 1886. The contract in in re 
many respects is in the ordinary form. The object was to erect at Rio sneuT&iS.* 
Janeiro mills and granaries in which the Company proposed to carry on The Rio De 
the business of millers. The contractor was to receive for the work when Miiia k 

executed a lump sum of £260,000. From time to time he was to be paid *■ — 1 

by instalments upon the certificate of the chief engineer named in the 
contract, and upon the final completion of the works, and when they 
were handed over to the Company, the contractor was to receive the 
balance of the money due to him. Tliere was a further provision that 
there should be what was called a retention fund, that is that a certain 
portion of the instalments should be kept back in order to secure the 
due execution of the works contracted to be done ; and it was provided 
that the retention money, which was the amount of £20,000, should be 
invested in securities, to be selected by the contractor, and to be retained 
by the Company until the final certificate of the chief engineer. There 
were also clauses, to which we must refer subsequently, directing the 
appointment of a resident engineer. The chief engineer was to remain 
in this country, and there was to be a resident engineer on the spot 
imder whose supervision and superintendence the works were to be carried 
on. In one respect the contract differed from those with which we are 
familiar in similar cases, because it was provided that the certificates of 
the chief engineer should not be conclusive between the parties, but that 
if any disputes arose between them the same might be submitted to an 
independent arbitrator. That was the outline of the contract entered 
into between the plaintiffs and the defendants. It was provided that the 
works were to be completed by the 30th November, 1888. What 
happened was this : plans in accordance with the terms of the contract 
were approved of by the chief engineer and resident engineer, and the 
works were commenced, and in the course of the works the resident 
engineer objected, in accordance with the powers which he conceived were 
conferred upon him by the contract, to certain materials proposed to be 
used, and to certain of the structures that were proposed to be erected. 
Upon those objections being made by the resident engineer, the works 
were suspended by the contractor, the difficulties that had arisen were 
referred to the chief engineer in this country, and he over-ruled the 
decision of the resident engineer. After a considerable interval of time, 
an interval of five months according to the finding of the arbitrator, 
during which the works were suspended, the works were resumed, and 
that which the resident engineer had objected to was permitted to be done 
by the contractor. In consequence of this delay a claim was made by the 
contractor against the Company, and when differences and disputes arose 
between the parties, and before the final certificate of the chief engineer 
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1892. was given, according to the terms of the contract, and after the works 

NovTao. had been completed and handed over to the Company, it was arranged 

that all those disputes should be submitted to arbitration, and it was 

upon the award in the course of that arbitration that the present questions 

of law have been argued. 

Now the chief claim made by the contractor in respect of the delay 
is in consequence of the interference of the resident engineer, and it was 
argued before the arbitrator, and subsequently before us, that the 
Company was responsible for the interference of the resident engineer. 
It was said that he was the agent of the Company, and had interfered as 
the agent of the Company, and that his acts were the acts of the 
Company, and inasmuch as it was argued that it was an implied condition 
of the contract that the contractor should not be prevented from carrying 
out the works, it was said that there had boon a breach of that implied 
contract by the Company, and that the contractor was entitled to 
damages. On the other hand it was argued for the Company that the 
resident engineer was not in any sense their agent, that in making the 
objection that he did make he had acted in good faith, though he had 
been mistaken, and had made the difficulties which have arisen in dis- 
charge of what he considered to be, though it turned out erroneously, his 
duties as resident engineer, and that the Company was no more responsible 
for the mistakes made by him than they would have been for mistakes 
made by the chief engineer. 

Now it follows from that that the question discussed before the arbitrator, 
and discussed before us, as to what the functions of the resident engineer 
really were, depends upon the terms of the contract of December, 1886, 
and I propose therefore to refer to the leading provisions of the contract 
upon this subject. 

[The provisions with reference to the functions of a resident engineer 
are contained in els. 3, 12, 19, 25 and 26 of the contract, and els. 1 and 
19 of the specification. He read them and proceeded.] 

Now, what was the law properly applicable to the case ? It was not 
controverted seriously that if the mistake in question — what the arbitrator 
has found to be a mistake, and what he has found to be a mistake made 
in good faith, because it is not suggested that the resident engineer had 
acted in any way fraudulently or collusively — if such a mistake had been 
made by the chief engineer it was not, as I say, contended that the 
Company would be, in any way, responsible for his default. The learned 
Attorney General, in arguing the case for the Company, referred to a 
series of authorities on the subject which were not questioned on the 
other side. It appears abundantly from the case of Clarke v. Watson 
(18 C.B. N.S. 278), where, as in this contract, it was provided that the 
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certificate of an architect or an engineer shall be a condition of the inr* 
liability of the Company, the absence of the certificate will prevent the sneii & co/ 
contractor from recovering, even though it should appear that the conduct The Rio De 
of the chief engineer or architect had not been reasonable. So long as Flour 
the Company does not interfere; and so long as the architect or engineer, Gmnanes, 

in a case of this sort, discharges his duty impartially without interference by 

either side, the conclusions to which he comes are binding upon the parties. 
His duties are quasi- j udicial, and in the discharge of them neither party incur 
any liability for his default or mistakes. Then comes the case of Robei^ts v. 
The Bury Improvnnent Commissioners (L.E». 4 C.P. 755, and on appeal in 
L.R. 5 C.P. 310). It was pointed out very clearly in what case one of 
the contracting parties will be made responsible, and that was where 
there had been an undue interference on the part of the person whose 
conduct was called in question, with the discharge of the duties of the 
architect or engineer, as the case might be. The implied imdertaking is 
from each contracting party that he shall not interfere unduly or imf airly 
with the discharge of his quasi-judicial duties by the engineer, and as 
long as that course is adhered to there is no responsibility on either 
contracting party for the mistakes that may be made — ^honestly made in 
good faith — ^by the chief engineer. Again in the case of Stevenson v. 
Wafsan (4 C.P.D. 148), it was laid down that as long as the architect or 
engineer, in such a case as the present, discharged his duties without 
suspicion of fraud or bad faith, he could not be made responsible for 
errors of judgment committed by him in his work of superintendence. 

So much for the position of the chief engineer. Do all those con- 
siderations and those principles apply to the case of the resident engineer 
under this contract ? In my judgment they do. I think the resident 
engineer was placed here, under the sections to which I have referred, in 
the position of chief engineer. The chief engineer was in this country ; 
the resident engineer was abroad. If the chief engineer had power in 
this country to see that the contractor completed his contract, the resident 
engineer, his subordinate, discharged the same duties abroad, and it 
seems to me the same principles of law apply to him as apply to the case 
of the chief engineer. But it was contended for the contractor that the 
resident engineer here was really not discharging any such duties as were 
imposed upon the chief engineer by the contract ; that he was, in fact, 
the agent of the Company, and that there he did interfere (this was a 
very subtle view of the matter put forward by Mr. Bray) ; he was not 
acting in his capacity as resident engineer, but as agent for the Company, 
and therefore that the Company was responsible for what he had done. 
I can only say, with reference to that, there is not a shadow of evidence 
that the Company interfered in any way with the resident engineer ; he 
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180S. acted upon his own responsibility and upon his own judgment of what 
Not. 80. was right. No doubt the Company hwe was informed of what was 
being done, as the chief engineer was being informed of what was being 
done, but that afforded no evidence of any kind whatever of acts pro- 
fessed to be done on behalf of the Company abroad, and they are not, it 
seems to me, responsible in any way for his acts as being their agent. 
The learned counsel for the contractor was so hard pushed that he had to 
refer to one clause of the contract which, he said, afforded evidence that 
this resident engineer was for all purposes the agent of the Company, 
and that is clause 16. [The learned Judge read the clause and proceeded.] 
That was the clause referred to to establish the agency for all purposes 
of the resident engineer. It is manifest that it has no such operation, 
and it is strictly confined by the terms to the consignments that were to 
be made on the application of the Company abroad. It is necessary they 
should have some agent to receive the materials that were to be their 
property. If that is right, this clause is merely introduced to render 
the resident engineer their agent for that purpose, and not in any way to 
control the other operations of the Company. It appears to me that 
with reference to the claim, which was to a very large amount, £6,600, 
the contractor has no claim against the Company, and the award 
of the arbitrator, who came to the conclusion that the Company 
was liable, must be altered in that particular. The resident engineer 
was selected by the chief engineer because of his presumed skill and 
ability, and the Company had no more independent voice in his selection 
than the contractor. Neither, under the circumstances, is responsible for 
the questions that might arise either way between the contractor and the 
Company ; neither is responsible for the defaults and mistakes that were 
made by the resident engineer in the course of his superintendence of the 
works. So much for the first point and the chief point in controversy 
between the parties — ^the largest in amount. 

The next question that was raised is upon a claim advanced by the 
contractor for loss on the value of the securities in which the fund to 
which I have referred had been invested. It appears that the securities 
selected by the contractor were Argentine securities. Now the works 
were completed and handed over to the Company in June, 1889. As I 
have said the chief engineer did not think fit at that time to give his 
final certificate, and the securities were not handed over, and the 
securities remained in the possession of the Company imtil the award 
made by the arbitrator in March, 1891. The arbitrator so decided, and 
his decision in that respect is not disputed, the works were handed over 
in June, 1889, and at that time the contractor was entitled to the final 
certificate of the chief engineer. The security remaining in the possession 
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of the Company, under the oiromnstances I have mentioned, there was a in re 
fall in the value of Argentine securities before the time came for handing sneu & co.' 
them over to the contractor, and for that fall he sought to make the The mo ne 
Company responsible. The question is whether, under the terms of the ^j^"' , 
contract, that claim can be maintained. Now the clause in the contract Granaries, 

with reference to this subject, and with reference to the retention fund, 

is clause 11, sub-section C. [He read the clause and proceeded.] Now 
it was agreed that no final certificate had been given by the chief 
engineer. It turned out by the award of the arbitrator that he was 
wrong in withholding his certificate. The authorities to which I have 
referred establish, it appears to me, conclusively, that a company is not 
responsible in any way for that mistake made by the chief engineer, 
and it follows that in the terms of this submission this loss in the value 
of the securities cannot be cast upon the Company. 

Those are the two chief points discussed on behalf of the contractor. 
The rest of the argument referred to claims made by the Company 
against him, with which I must now deal. The first of those was a claim 
by the Company for a sum of £400 a month imder clause 14 of the 
contract. [He read the clause.] There again the terms of the contract 
are perfectly clear, and, although I struggled, I confess, against the 
construction sought to be put upon it by the Company, it seems to me, 
by the words of the contract, cannot be overcome. Therefore that £400 
a month administration expenses must be paid up to the time when the 
works were handed over to the Company. 

The next claim is a claim that arose under clause 9 in the contract, 
with reference to 6 per cent, which the contractor bound himself to pay. 
To explain the clause, it appeared that, as was shewn, it had been 
arranged between the Company and the shareholders that 6 per cent, 
should be paid on the amount of their subscriptions up to the time when 
the works were commenced, and imder those clauses, where cash was 
paid to the contractor, it appeared to have been intended that the 
responsibility should be put upon him. [He read the clause.] The 
arbitrator, by his award, limited the time for which that 6 per cent, was 
to be paid by the contractor, and I am clearly of opinion that he was 
wrong in imposing that limitation, and on the terms of the section it 
once more followed that up to the date when the works should be handed 
over to the Company, that was July, 1889, this 6 per cent, was debited 
on this provision against the contractor. Mr. Bray, who discussed the 
case very admirably for the contractor, raised a point about this with 
reference to a further arrangement that had been entered into between 
the Company and the contractor, and he said that clause contemplated 
the whole of the works remaining out of the possession of the Company 



142 COURT OF APPEAL. 

1892. up to the time when they were handed over, but that under a supple- 
Nov. 80. mental contract it had been arranged that parts of the works might be 
taken possession of by the Company, and therefore, he said, that clause 
was displaced and could no longer be decisive of the rights of the parties. 
That compelled us to have recourse to this supplemental contract which 
Mr. Bray says provided that the Company should be at liberty to take 
possession of parts of the works. The contract is dated 17th May, 1888. 
Clause 11 of the supplemental contract provides : [He read the clause.] 
If the contract had stopped there, there would have been a good 
deal in the argument of Mr. Bray ; but there follows a clause which 
decides the question against him in the plainest and clearest terms. 
The parties appear to have had in mind the very point Mr. Bray 
raises, namely, what was to occur with reference to this contract for 
the pajnnent of the 6 per cent. ; and by clause 11 it is expressly 
provided: " Nothing herein contained shall prejudice or release the 
" contractor's obligations under the principal indenture in respect of 
" final completion and guarantee of work, and payment of interest until 
" completion" — terms perfectly clear and perfectly decisive of the question 
between the parties. That, it seems to me, disposes of all the questions 
raised between the parties. We have come to the conclusion that our 
judgment on the different points raised must be in favour of the Company 
against the contractor. My Lord agrees with me in the conclusion to 
which I have come. For the terms in which the judgment is expressed 
I alone am responsible. 

Lord Coleridge, L.C.J., concurred. 

Award referred back to the arbitrator. 

The contractors appealed. 

Littler, Q.C., Rigby, Q.C., R. M. Bray and Macklin, for the contractors, argued as 
before, and also that the resident engineer had not acted honestly. 
Sir R. Webster, A.G., Bompas, Q.C., and Gore for the Company. 

1802. Lord Esher, M.E. : In this case there is a good substantial business 

Febroary 2. disputc between the parties with regard to a large matter, and the 

Divisional Court has come to a decision upon every matter of law really 

in dispute, which cannot be challenged upon any one substantial point. 

The dispute carried before the arbitrator was upon the contract and 
upon its application to the facts, and it is clear that the award was made 
upon and involved the construction of the contract. 

The first contested proposition was the main one with reference to the 
disapproval of materials by the resident engineer. Under clause 19 of 
the specification the resident engineer must inform the contractor if he 
disapproves of materials; and the contractor is bound forthwith, t.^., 
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immediately in ordinary business meaning, to remove the objectionable in re 
materials and bring other materials of which the resident engineer will sneUiu?©!* 
approve. And where any part of the work, in the judgment of the The Rio De 
engineer, is defective, the contractor must re-execute it in an approved fiout 

Mills and 

manner. Giunanes, 

Ld. 

It was argued that the resident engineer was a judge or arbitrator, '- — 

and as such had misconducted himself in some way. He is not a judge, 
but simply a man put there to approve or disapprove, and has no judicial 
functions. He was not boimd to hear the parties and then decide, but 
was there simply to look at the things and state whether he approved of 
them or not. And the contractor has contracted that if the resident 
engineer disapproves he will substitute approved materials and work for 
that disapproved of. 

[He then discusised the finding of the arbitrator as to the acts of the 
resident engineer, and held that the finding that he had wrongfully dis- 
approved simply meant " ^Tongly," and that there was no evidence or 
finding of any fraud on the part of the resident engineer; and continued.] 

There being no fraud, it was the duty of the arbitrator to construe 
clause 19 and apply its legal construction to the facts. He foimd that 
the objection of the resident engineer to the work and materials was 
unreasonable and wrong, but inasmuch as the objection was honest, the 
contractor was bound to give effect to it or refer the matter to the chief 
engineer, and for the wrongful act of the resident engineer the Company 
were, as pointed out by Mathew, J., not liable, unless they interfered 
with him, of which there is not a tittle of evidence. 

The next thing was this claim in respect of these securities. This is 
not one of the points upon which the parties thought more facts were 
wanted ; that w£U3 to stand it was a point which had been raised between 
them, but they did not want any more facts, the facts being before the 
arbitrator as clearly as possible. There again these securities were given 
upon a clause in the contract which has two specific dates in it, one 
referring to the date when they were to be given, the other to how long 
they were to be kept and when they were to be given up. Those were 
specified. They were not to be given up until the works were handed 
over, and that fact was established on the certificate of the chief engineer. 
The date on which it was given was before the arbitrator. The date 
when the works were handed over was also before the arbitrator. It is 
obvious to my mind, on the face of his award, that he was applying the 
contract to those facts, but there he came to a view of the matter which is 
again contrary to the law. He came to a view that the chief engineer, 
although he had not given his certificate and did not give it at all, ought 
to have given it sooner, on a specified date, and it is obvious to my mind, 
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1808. on the face of the award, taking the date he mentions as the date on 
Febraaiy 2. which the works Were handed over, and finding that no certificate had been 
given, he says a certificate ought to be given at a particular time, and he 
puts it that at that time the Company ought to have handed these things 
back to the contractors ; that they went down in price after that, and there- 
fore they must pay the difference. There again he was wrong in law, 
and obviously wrong in law. The Company were not liable for the chief 
engineer withholding his certificate ; they cannot be sued because he 
withheld his certificate ; and he cannot be sued because he withheld his 
certificate ; but these securities were not to be handed back until he gave 
his certificate. Neither party is liable for their not being handed back, 
but by the contract the time for handing these things back had not come. 
The arbitrator had decided this clearly and obviously upon an application 
of the contract and of the law of the contract to the facts of the case before 
him, and he was wrong in law, therefore again Mr. Justice Mathew is 
perfectly right. 

Then when you come to the other matters, they really all depend on 
this view of the arbitrator, and a natural one for him to tfike, that the 
chief engineer ought to have given his certificate at a particular time ; 
he never gave it all, therefore I shall treat all these questions, on each 
part of the contract which refers to the certificate, as if the things ought 
to be done at the time when he ought to have given his certificate, 
although he did not give one at all. They all depend on that. I think 
the law is that if people contract to pay only upon the certificate of 
another person, or to do anything only upon the certificate of another 
person, over whom they have no control with respect to those matters, 
if that person does not do the things, the condition on which the others 
have to do something has not arisen, and they are not bound to do it. It 
used to be ordinary in building contracts that the bmlding owner was 
not bound to pay the architect or the builder imtil he got a certificate 
from the architect, arid then if the architect wrongfully and wrongly 
refused to give his certificate, then the contractors, the builders, used 
immediately to sue the building owner for the payment of the money ; 
but it was over and over again held in the Courts, you cannot sue the 
building owner for the money, although he has got the house, because he 
was not to pay until the architect gave his certificate. The architect has 
not given a certificate, therefore he is not bound to pay you. The 
builders then sued the architects, but imless the architect had done 
what he did fraudulently, they could not sue the architect either, for not 
giving the certificate. That law is very old law, and it was applicable to 
this case. The Company were not liable to do any of these things which 
the arbitrator held they were bound to do ; they were not boimd to do 
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them unless or until the certificate was given, therefore the contractors in r» 
could not rely on the certificate not being given. There are claims made sneu^t^,* 
by them, therefore, on matters which clearly, according to law, had not The Rio De 
arisen. All this was properly before the Queen's Bench, and the judgment miub and™^ 

is as clear and as plain a judgment as ever was read to the Court. I ' 

agree with every word of it, and all the reasons that are given in it, and 
I think that this appeal must be dismissed with costs. 

Fry, L.J. : The main question in controversy in this case turns on the 
position and acts of the resident engineer under this contract. Now it 
appears to me that that is a question to be determined by reference to the 
contract itself ; and that vd\h regard to his disapproval of materials and 
to his requiring the removal of works which he judges to be imperfect, 
his duties are defined by the 19th section of the specification, which is 
itself made part of the contract. Now I can entertain no doubt at all 
that the true view of the position of the resident engineer was that which 
is expressed by the Divisional Court. I am clear that the resident 
engineer is not the servant of the Company ; that he stands in a position 
quite distinct from and different from that of a servant ; that he is a 
person who has been selected by the chief engineer, and the chief 
engineer himself has been selected by the contracting parties, and in the 
event of any vacancy in the chief engineer's office it is to be filled up by 
consent, or by an independent appointment, and in the event of any 
vacancy in the resident engineer's appointment that is to be filled up by 
the chief engineer. So that the appointment of the resident engineer is 
not the appointment of the Company, and he is not in any sense a servant 
of the Company. He stands in a position of much greater independence. 
He is a person who owes duties alike to the Company and to the 
contractor ; he is a person who is boimd to be independent alike of the 
one and the other ; he is a person who is bound to act impartially 
between the two contracting parties ; therefore there is an entire mis- 
apprehension of the true view of the position of the resident engineer in 
the view which was taken by the arbitrator. 

The second point which was raised was this : it was a point upon the 
depreciation of the securities in which the retention fund was to be 
invested. Now the case raised by Mr. Eigby was that that point was 
not dealt with by the points of law tendered by the Company, and 
therefore, he said, there were no findings of fact upon it by the arbitrator, 
and therefore, he said, it was not open to the Court to attempt to affect to 
deal with it. 

The award contains a reference of course to the contract, and it contains 
also, as I have already observed, a reference to the contract for the 
purpose to be determined by the Court. The .Court is required to look 
II. K 
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1882. at the contract and specification and see how tar they affect the powers 
Fei>niary2. of the resident engineer, therefore the award itself refers the Court to 
the contract and specification. The award sets out the claim made by 
the contractor. The first claim set out is in respect of this investment of 
the retention fund, and then the arbitrator finds this, that the chief 
engineer should have given his final certificate that the works were com- 
pleted on the 30th day of Jime, 1889. Then he goes on to find that the 
Company are responsible for the delay between that date and the date 
of the actual transfer of the security. Now that appears to me to be a 
finding of default on the part of the chief engineer in the performance of 
his duty. That is inconsistent with the idea that the real finding was 
one that the Company were tampering with the engineer. It finds he 
might have done his duty but he did not do his duty. It is obvious, 
therefore, I think that the award proceeds on this line of reasoning : the 
chief engineer ought to have given his certificate on a particular day ; 
his not having done so is a thing for which the Company are responsible; 
his not having done so led to delay in the transfer of the securities ; 
therefore the Company are responsible for the delay of the tranf er of 
those securities. That, I think, is the fair inference from the face of the 
award. That is an inference erroneous in point of law. It proceeds 
from a misconception of the position of the engineer, analogous to the 
misconception that the arbitrator entertained with regard to the 
position of the resident engineer. He has not perceived the position 
which the chief engineer, as well as the resident engineer, may maintain. 
He is, in fact, therefore, not a servant of the Company, but a person who 
has to do his duty between the two contracting parties. I think, there- 
fore, the error does sufficiently appear on the face of the award, and that 
the objection, therefore, cannot prevail. 

Appeal dismissed. 

Solicitors for Morgan, Soell & Co. : T. Romer. Solicitors for the Rio Janeiro Mills 
Co. : Bompas, Bischoff, Dodgson & Co. 

[This report is prepared from the documents in this case and the shorthand notes of 
the judgments lent to the author hy Messrs. Bompas, Bischoff & Co.] 
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Bottoms 

In i\t f i0|» Court of Institt, ^JS' 
Queen's Bench Division. ^^ 

(Mathew, J.) 

|n t^e Cottrt of appeal. 

(Lord Esher, M.R., Bowen and Kay, L.JJ.) 
BOTTOMS V. LORD MAYOR, Etc., op THE CITY OF YORK. 

Sewerage Contract — Difficulties of Soil — Refusal to Vary Contract or Give 

Written Orders — Abandonment, 

In the absence of any specific guarantee or definite representations as to the nature of the soil in ^gQ. 

which the wwks are to be executed, a contractor is not entitled to abandon the contract on discovery of — * 

the natnre of the soil, nor because the engineer declines to give written orders entitling to extra payment February 21. 

in consequence of difficulties in executing the works which had not been foreseen by the contractor. j^J~" j« 

Action for damages for alleged breaches, by the defendants, of a contract under 
seal entered into with the plaintiff for the construction of sewerage works at York, 
and for an alleged wrongful seizure of the plaintiff's plant on the works. 

Neither the plaintiff nor the defendants sank trial holes nor otherwise tested the 
soil before tenders for the sewerage system were invited, made, or accepted ; and tlie 
soil turned out to be of a muddy and spongy character, so that the whole of each 
excavation had to be timbered, and the brick work, when put in, was crushed in 
several cases by the flow of the adjacent soil. The remaining facts sufficiently appear 
from the judgments. 

The material portions of the contract are the following : — 

YORK CORPORATION. 
SEWERAGE WORKS, 1890. 

General Stipulations and Conditions. 

(1) In thia speciflcatioa the following words shall be understood as having the meanings herein Interpreta- 
aasigned to them. . . . . . ... . . . ^^^^ 

Whenever ang work i$ $peei/led to be done to the tat^faction qftie engineer, it i$ to he taken a* including 
the reeident engineer and the dulg-appointed intpeeton. 

(3) ........... . Drawings. 

••• • • a . • . . . ■ • 

The engineer may issue such further or amended drawings as he sees fit, and all such drawings signed 
by him shall be held to be included in this contract. 

(4) The descriptions of work required by the Corporation to be executed by the contractor are set forth Power to 
in thia specification and in the drawings, and the nearest approximations to the actual quantity of work ^^^'T' work, 
required to be executed are set forth in the bill of quantities, but the engineer reserves the power to 

vary, extend, or diminieh the quantitiet qfwork, to alter the line, level, or position of any work or part of 
any work, increase, change or decrease the sise, quality, description, character or kind of any work, or 
to add to or take from the works included in the contract as he may think proper, without vitiating the 
contract ; and the contractor ehall not have ang claim upon the Corporation for any such variation or 
extension, diminution, alteration, increase, change or decrease other than for the work aotuallg done, 
GBlonlated according to the prices of this contract. 

K2 
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MateriiUB, (6) The contractor •hall^ at hi* own eo§e and chargett furnish all pipes, bricks, timbtr^ ironwork, cement, 

M^^^labour ^"*^' **°'*®« »"^^U sa^*, puddle, centering barrows, planks, carts, steam engines, pumps, and all other 

provided by implements and materials, and also all steam, horse and manual labour necessary for the full and 

the contrac- complete performance of his contract, including the construction, erection and maintenance of all necessary 

^^' hoarding, dams, sumps, fences and bridgewajs for traffic ; and he shall in like manner furnish lights 

and watchmen and everything necessary for the safety of the public and for the protection of adjoining 

properties. 

Contractor (6) The works will be set out by the resident engineer, who will give the proper lines, positions, levels, 

responsible depths and particulars on the ground, the contractor providing, at his own cost, pegs, $ufht raiU, labour 
for finished . ^, . >. 
accuracy of "» n^ung, etc. 

work. The contractor must check and satisfy himself of the accuracy of such setting out, and shall be 

responsible for thejinished accuracy of the work in accordance with the contract. 

Extra or (H) If ^^^ engineer uses the power reserved to kim under elau$e 4 of this specification, or \fhe order* the 

varied contractor to execute ike work* or any part tkereof by day work, an order in writing tigned by ike engineer 

works. Qj. resident engineer akall be given to ike contractor to tkat ^ect, and any works executed under such 

order shall be paid for at the rates set forth in the bill of quantities or schedule, where such rates, in ike 

opinion oftke engineer ^ apply, but if such rates do not so apply, a rate or price shall be agreed upon 

between the engineer or the resident engineer and the contractor in writing, and failing their agreement 

the contractor shall forthwith execute such order, and the engineer tkall determine tke rate or price at 

wkiek tke work tkall be paid for. The contractor shall send in to the resident engineer, weekly, a written 

statement showing the quantity, nature and value ov a.ll works executed^ and if ke fail* *o to do 

tke engineer may use his discretion as to whether such works *kall be paid for or not. The engineer shall 

also determine what, if any time is to ]ye allowed for such works, in addition to or diminution of the 

time allowed for the completion of the contract. Order* given verbally are to be regarded a* inttmetion* 

for tke execution oftke work* included in tke contract. 

Timber left (12) In any case in which the engineer or resident engineer may direct tkat timbering *kall be l^ in a 

in trenches, trenck, tke price in*erted in tke bill of quantitie* will be paid for tuck timber^ but if ike nece»»ityfor leaving 

it in ka*f in the opinion of the engineer or resident engineer, arisen from carelessness or neglect on tke 

pari of tke contractor^ the timber so ordered to be left in the trenck or irencke* will not be paid for. 

No timber will be paid for unless it be ordered to be left in by the engineer or resident engineer in 

writing. 

Defective (16) If the contractor does not execute the works in a sound and workmanlike manner, or with 

^mkmntcv* *^*^^i8®J^ce» ^"^ ^^^^ regularity, or ifke neglect* to amend inaccurate work to ike *uti*f action of tke engineer, 

0tc. ' i^ shall be lawful for the Corporation to give the contractor notice in writing, signed by the engineer, 

requiring him forthwith to proceed with the due and proper execution of the works. And in eaee tke 

contractor *kall delay, for tke »pace ofteven day* after tke *ervice qfeuek notice a* t{fore»aidf to proceed witk 

tke due and proper execution oftke work* to ike eatiefaction qf tke engineer, or if the contractor shall be 

declared bankrupt or petition any court having jurisdiction in bankruptcy for the liquidation of his 

affairs by arrangement or composition, or for otherwise arranging or compounding with his creditors, 

it diall be lawful for the Corporation to take possession of all plant, implements and materials upon the 

works belonging to the contractor, and to employ any other contractor, builder, workman or other 

person by measure and value, day work or otherwise, to proceed with the said works and to complete 

the same ; and on the expiration of the said notice, or on such bankruptcy, or petition, or arrangement, 

as the case may be, the contract shall, at the option of the Corporation, become void as to the contractor, 

but without prejudice to any right of action which the contractor may be subject unto for any neglect 

in not proceeding with the works in accordance with this specification, and any money due to the 

contractor for work executed shall be retained by the Corporation until the whole of the works are 

completed, and the Corporation may deduct from the sum due to the contractor the additional costs 

which the engineer may certify to have been incurred in consequence of the default of the contractor to 

execute the work, or if such additional costs exceed the sum due to the contractor the Corporation may 

recover the difference by action at law or otherwise. 

Defective (17) All the works shall be executed with the materials specified of the best of their respective kinds, 

™**®™~* ^" with the best workmanship and in the best manner to tke *atitfaction qftke engineer. 

If, in the opinion of the engineer or resident engineer, any of the materials or plant brought on the 
ground for use on this contract, are not of the quality or kind specified, or are unfit or insufficient for 
the works, either of them shall be at liberty to order the removal of the said materials or plant, and Uie 
contractor shall remove the same within 24 hours after notice has been given to him, and if he fiuls to 
remove them within that time, the Corporation may cause them to be removed and deposited anywhere 
off the site of the works at the risk of the contractor, and any costs incurred in so doing shall be deducted 
from the sum due to the contractor under the contract. 
Main- (^) '^^ contractor shall maintjiin and keep the works in repair and good order for twelve months 

tenanoe. after the completion of the whole. 

Payments. ^^^ When the contractor has executed finished work to the value, at the prices of the contract, of 
£2,000 [two thousand pounds], and thereafter until the contractor has executed finished work to the 
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valae, at such prices, of £27,600 [twenty-fieven thousand, five hundred pounds], payments will be made Paymentfi. 
monthly, on the certificate of the engineer, equal to 80 per cent, of the estimated value of Uie work executed 
by the contractor [no allowance being made for plant or materials on the ground]. . • , 

• •• ••••••••• 

(32) It is to be distinctly understood that this specification is to receive its strict literal interpretation, En^eer's 
and that the works are in aU respects to be carried out in accordance with it and the drawings, to the ^5^°^i*° 
8ATi8FA.CTioir ov TBS sKGiiTXER ; but it is hereby provided that in case any dispute, questioner difference 
arises as to the value of any particular work not clearly etated in the bill or schedules, or teith regard to 
any other matter or thii^ connected vifh the contract^ wch diepute, queetion or difference ehall be decided 
by the engineer, whose decieion and award •hall be final and binding upon all partiet. 



Materials and Labour, 



(33) 



The timber used for supporting the sides of the trenches must also be good, sound timljer, approved of 
by the engineer; waling*, liner* and mnner$ being of spruce, polings of spruce or elm, and stretchers of 
good, strong, square Swedish timber, or in narrow trenches of larch or other sound English timber, etc. 

Excepting where specially stated to the contrary, parties tendering must calculate for getting out the 
trenches sufficiently wide at the top to admit of internal runners being started about the level of the top 
of the work and driven down as the ground is got out. 

The summer level of the River Ouse is 10*75 feet above Ordnance Datum, floods of 20 to 25 feet above 
O.D. occur, and a flood of 90 feet above O.D. has been known, but the contractor is to take all risks of 
such floods or of greater ones. 

The ordinary level of the water in the River Foss and in Wormwalds Cut is shown on the drawings, 
but both are subject to floods. 

(66) Subsoil pipes with open joints will be laid under the sewers with loose rubble or clean g^'avel on 
the top and sides, as shown on the drawings, in such places when, in the opinion of the engineer, the 
quantity of subsoil water requires them, and will be paid for at the contract rates, but if the ground is 
wet only in patches, and the contractor elects to make the subsoil pipe continuous to save sinking 
other sumps, he may, with the consent of the engineer, put in subsoil pipes at his own cost in the 
intervening parts. 

(58) The brick sewers are to be built to proper templates profiles and centres. The centering is not to 
be removed until the arch is set, and the filling in is not to be proceeded with until the »ewer i* able to carry 
the load without eettlentent. The contractor is to keep the water below the brickwork by pumjiing until 
the work is set, in all cases, whether in brick, iron, concrete, or pipe sewers, and in man-holes, etc. 

(61) As a rule the ground must be got out in open trenches, tunneling being allowed only by express 
permission of the engineer. 

The fide* muet be supported by projyer timbering, and the excavated material must be deposited neatly 
and compactly alongside the trench, so as to do as little damage and occasion as little inconvenience as 
possible. ....... 

No allowance will be made for excavation except that beyond line of sewer trench. 

Webster, A.G., and Bankes for the plaintiff. Lockwood, Q.C., and T. Willes Chitty 
for the defendants. 
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Mathew, J. : This is an action brought by the plaintiff against the 
Corporation of York for breach of a contract by the defendants, which 
had been entered into by them with the plaintiff for the construction 
of sewerage works at York, and also to recover damages for an alleged 
wrongful seizure of the plant of the plaintiff by the defendants. 

The contract had been entered into in the month of March, 1891, for 
the construction of sewers in the city of York. The principal sewer 
was to run along the line of the Oiise, and was to extend over several 
miles of sewer to be constmcted of brick. The Corporation had employed 
their engineer, a well-known gentleman, Mr. Mansergh, and he had 
prepared plans and specifications, and the bill of quantities upon which 
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18W. tenders were invited from contractors. The specification contained no 
Feb. 24. description, and no undertaking in respect of the soil in which the sewer 
was to be constructed, and it was left to the contractor or those who 
tendered to ascertain for themselves what the nature of the soil was, and 
what difficulty it might present in the course of the construction of the 
sewers. The plans which were submitted to the examination of those 
who were prepared to tender contained two sections of the sewer, the one 
describing an ordinary brick sewer of certain dimensions, the other 
showing the same sewer with a footing of concrete. That was all the 
information the plans furnished on the subject. The specification was in 
what may be described as the usual form, although in some respects it 
was made more stringent as against the contractor than such documents 
ordinarily are. Quantities were set out at great length, and those who 
had to tender were to supply the prices at which the quantities mentioned 
in the bill of quantities were to be furnished. 

Now the plaintiff was a man of humble beginnings. He had been a 
working man in the early part of his career, and who, by some thrift and 
industry, had managed to put together a few thousand pounds. It did 
not appear, although he had some contract work previously, that he had 
ever been engaged in any very large undertaking — no such undertaking 
as the one in question. He was attracted by the advertisement, no 
doubt, and, having examined the plans and specifications, he went down 
to York and walked over the ground, and took, what I fear was, a very 
superficial view of the nature of the soil in which the sewer was to be 
constructed, and he then made his tender. The prices worked out some- 
where about £55,000. Various other tenders had been made, and it 
ai)peared the plaintiff was far below — some £10,000 below — ^the lowest 
of the other tenders. The Corporation had had the opinion of Mr. 
Mansergh as to what the cost of the work would be, and his estimate was 
£5,000 higher tlian the amount of the plaintiff's tender. The first step 
taken by the Corporation was to send a deputation to interview the 
plaintiff after his tender had been made, and the object appeared to be to 
ascertain his efficiency — whether or not he had means which would 
enable him to carry the work through. He had also some warnings 
given him by those who represented the Corporation ; and he was told, 
although his recollection was not clear upon the subject — I have no 
doubt he was told — ^that his tender was £10,000 below the lowest of the 
other tenders, and he was also told that the estimate of the engineer was 
higher than the amount for which he undertook to construct the works, 
and he was asked to look over his prices again. He did so, and came 
back. He was bent upon getting this contract, apparently, and he said 
he could then do the work for the money. He was not informed of what 
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the Corporation knew from their own engineer, that he could only Bottoms 
undertake the construction of the works for that amount at the certainty Lord Mayor, 
of a serious loss. I confess I regret the Corporation allowed themselves city of York. 
to be tempted to accept the tender from the plaintiff under the circmn- 
stances. I cannot help saying that I think the Corporation did, in 
its collective capacity, what no one of the highly-respectable gentlemen 
of whom the Corporation was composed would have done if the matter 
concerned himself only ; but Corporations are popular institutions, 
because they are not afflicted with the qualms of conscience that some- 
times disturb individuals of whom the Corporation is composed. They 
accepted his tender, and shortly after he had notice, under the terms of 
the specification, to go to work. The contract was duly executed, and 
the works were proceeded with under it. 

Now, let us see in what position the contractor stood imder the agree- 
ment into which he entered with the Corporation. The contract itself is 
in the ordinary form, and boimd him to proceed with the works according 
to the instructions that might be furnished him by the engineer, in 
accordance with the plans and specification. The plans I have already 
referred to. The specification contained the following important clause. 
In the first place, under clause 1 : " Whenever any work is specified to 
" be done to the satisfaction of the engineer, it is to be taken as including 
" the resident engineer and the duly-appointed inspectors." Clause 3 
provides : " That the engineer might issue such further or amended 
"drawings as he thought fit, and all such drawings signed by him 
" phoidd be held to be included in this contract." Then clause 4 : 
" The descriptions of work required by the Corporation to be executed by 
" the contractor are set forth in this specification and in the drawings, 
" and the nearest approximations to the actual quantity of work required 
" to be executed are set forth in the bill of quantities, but the engineer 
" reserves the power to vary, extend, or diminish the quantities of work ; 
" to alter the line, level, or position of any work or part of any work ; to 
" increase, change, or decrease the size, quality, description, character, 
" or kind of any work, or to add to or take from the works included in 
" the contract as he may think proper without vitiating the contract ; and 
" the contractor shall not have any claim upon the Corporation for any 
" such variation, or extension, diminution, alteration, increase, change, or 
" decrease, other than for the work actually done, calculating according 
" to the prices of this contract." Then came some other clauses which 
are not important. 

The next important clause is clause 11 : "If the engineer used the 
"power reserved to him imder clause 4 of the specification, or if he 
" orders the contractor to execute the works or any part thereof by day 
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1882. " work, an order in writing signed by the engineer or resident engineer 
F«b. 24. " shall be given to the contractor to that effect, and any works executed 
" under such order shall be paid for at the rates set forth in the bill of 
" quantities or schedule, where such rates, in the opinion of the engineer, 
" apply, but if such rates do not apply, a rate or price shall be agreed 
" upon between the engineer, or the resident engineer, and the contractor 
" in writing, and failing their agreement, the contractor sliall forthwith 
" execute such order, and the engineer shall determine the rate or price 
" at which the work shall be paid for. The contractor shall send in to 
" the resident engineer, weekly, a written statement showing the quantity, 
" nature and value of all works executed, and if he fails so to do, the 
" engineer may use his discretion as to whether such works shall be paid 
" for or not. The engineer shall also determine what, if any time is to 
" be allowed for such works in addition to or diminution of the period 
" allowed for the completion of the contract. Orders given verbally are 
" to be regarded as instructions for the execution of the works included 
" in the contract." It is quite clear the effect of that was to deprive the 
contractor of any right to claim in respect of extra work upon the footing 
that the work had been varied under section 4, unless he had the written 
order of the resident engineer. It was entirely in the discretion of the 
resident engineer whether he would grant that written order or not. 

Then clause 12 is important with reference to the difficulties that arose 
subsequently, and it provides for the timbering to be left in trenches. 
" In any case in which the engineer or resident engineer may direct that 
" timbering shall be left in a trench, the price inserted in the bill of 
" quantities will be paid for such timber, but if the necessity for leaving 
" it in has, in the opinion of the engineer or resident engineer, arisen 
" from carelessness or neglect on the part of the contractor, the timber so 
" ordered to be left in the trench or trenches will not be paid for," again 
placing the contractor completely under the authority of the resident 
engineer. " No timber will be paid for unless it be ordered to be left in 
"by the engineer or resident engineer in writing." Then clause 16 
provides for defective work, and is in these terms : " If the contractor 
" does not execute the work in a sound and workmanlike manner, or with 
" diligence, or with regularity, or if he neglects to amend inaccurate work 
" to the satisfaction of the engineer, it shall be lawful for the Corporation 
"to give the contractor notice in writing, signed by the engineer, 
" requiring him, forthwith, to proceed with the due and proper execution 
" of the works." In case he fails, power is given to the Corporation to 
terminate the contract, and to take possession of the plant of the 
contractor. Clause 27 provides he was to have no certificate until he had 
finished work, to the satisfaction of the engineer, to the amount of 
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£2,000. Section 32 provides for the engineer's decision : " It is to be Bottoms 
" distinctly understood that this specification is to receive its strict Kteral LordSayor. 
" interpretation, and that the works are in all respects to be carried out in cityof York 
" accordance with it and the drawings to the satisfaction of the engineer ; 
" but it is hereby provided that in case any dispute, question or difference 
"arises as to the value of any particular work not clearly stated in 
" the bill or schedules, or with regard to any other matter or thing 
" connected with the contract, suc^ dispute, question or difference shall 
" be decided by the engineer, whose decision and award shall be final and 
" binding upon all parties." The last clause in the contract is probably 
the most significant of all. After directing that the contractor shall 
inform himself fully as to the specifications and drawings, it goes on : 
" Should any misunderstanding arise as to the meaning of this specifica- 
" tion during the progress of the works, the decision of the engineer as 
to its true intent and meaning, and of any drawing, dimension, clause, 
word, sentence or sentences, shall be conclusive and binding." That 
was the contract under which the plaintiff commenced to execute these 
works. It is right to say that before ho signed the contract he had some 
further information from an officer of the Corporation, Mr. Greer, the 
civil engineer. Mr. Greer said he called at the office and warned him 
about the nature of the soil in which this sewer was to be constructed, 
and gave him a book or pamphlet prepared by a predecessor of his with 
reference to the soil of York and its suburbs generally. The plaintiff 
said he had not had time to look at it, and did not look at it. Mr. Greer 
said he had it in his possession for 20 minutes. Gertainly it did not 
appear in any way to disturb the sanguine judgment the plaintiff had 
formed as to what he could do in the construction of these sewers. It 
did not appear that the pamphlet contained anything with reference to 
the particular locality in which the sewer was to be constructed, and it 
did not appear either that the Corporation had taken the precaution of 
ascertaining by trial holes, or in any other way, what the real nature of 
this soil was. At the same time the locality bordering upon the Ouse 
would be a sufficient indication to any reasonable man that he must 
expect considerable engineering difficulties in constructing a sewer in 
that locality. The soil was likely to be spongy and difficult to operate 
upon. The plaintiff, as it turns out, made an extremely foolish bargain. 
He cannot complain of that ; it is no answer. The bargain was a foolish 
one, and those with whom he contracted knew that it was a foolish one. 
The difficulties were far greater than the contractor contemplated, and, 
I hope, far greater than the Corporation clearly foresaw. 

Now, what was his position with reference to the engineer under this 
contract ? There is no doubt about the law. The law was fully discussed 
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1802. in the case, very recently referred to in the course of the argument, of 
Feb. M. De Morgan^ Snell 8f Co. v. The Rio De Janeiro Flour Mills Company S*"^ 
The engineer is not, with reference to any difficulties that arise under a 
contract of this sort, the agent of his employers. He was not the agent 
of his employers in this case. He occupied a position of quasi-arbitrator, 
and even if he honestly made mistakes in the course of the discharge of 
his duty it is perfectly clear that neither party to the contract could 
complain of that. It was his duty to do his best to act fairly between 
the parties, and as long as he acted in good faith his decision, in a case 
of this sort, would be final, and for any blunder, if any blunders were 
proved, neither party could claim that he had done wrong or made the 
other, contracting party responsible. The plaintiff went to work, and 
from the first the difficulties were extremely great. He was compelled 
to timber the trench at great expense. I liavo photographs before me 
showing that it was necessary to cover the whole of the surface of the 
excavation on each side with timber in order to keep the soil from 
tumbling in. It was muddy and spongy, and, no doubt, the expense of 
that portion of the operations was extremely great. The course that the 
plaintiff adopted was to use poling boards — short lengths of timber placed 
against the side of the trench, and strutted carefully with heavy timber, 
and when the trench had been excavated and timbered in this way, the 
next step taken was to put in a mould, which was described of the dimen- 
sion of the sewer, to remove timbering at the bottom of the excavation, 
and there to put in concrete. When that concrete had settled, the mould 
was removed and the sewer was constructed of bricks within the concrete 
on each side. Heally there is no question tiiat this process was not 
always satisfactory. The concrete put in next to the soil (there was no 
other way of doing it) got crushed and never settled fully and satis- 
factory, and then the brickwork which was put in subsequently was 
crushed from the pressure of the soil, and in that way reparation from 
time to time became necessary. It was said that this mode of timbering 
the sewer adopted by the contractor was injudicious. It was said for the 
defendants that he ought from the first to have employed runners, which 
are short piles driven into the earth ; and they clearly afford far greater 
protection to the sides of an excavation of this sort than the poling 
boards used by the plaintiff. The plaintiff's excuse was that he had been 
forbidden to use runners ; that he had been informed by the resident 
engineer that if runners were used they must be taken out subsequently, 
but he would not be paid for them. That was denied. There was hardly 
a step in this case which was not the subject of contradiction, conflicting 
evidence. That was denied on the part of the defendants, and the 

(a) Reported ante p. 132, and 8 Times, L.R., 282, 470. 
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resident engineer said that he had called the attention of the plaintiff to Bottoms 
the importance of using runners, but he told him that he would order liOTdMayor, 
the runners to be withdrawn subsequently if he could possibly do it ; cityof York 
and, unquestionably, according to the terms of the contract, he was 
entitled to do that, that is to say, according to the clause I have read, 
the contractor was only to be paid for such timbering as was ordered to 
be left by the engineer when the works were completed. It does not, 
fortunately, matter, as it seems to me, which is right with reference to this 
part of the case, because if the engineer had prohibited the use of runners, 
or had said he did not prohibit them but had said he would not pay for 
them imder any circumstances, that would have been wrong ; it was a 
mistake. But it is not a matter in respect to which, it seems to me, the 
defendants could be made responsible. 

On carefully considering the evidence on each side I prefer the state- 
ment of Mr. McKie's with reference to this point, to the recollection of 
the plaintiff. The plaintiff said that, having ascertained that he was not 
going to be paid for the runners, he thought it would be as well to use 
poling boards, and he continued to use the poling boards for a consider- 
able time, certainly for more than a month ; and, as I have said, the 
necessity of withdrawing the poling boards before the concrete was put 
in, it was agreed, was indispensable, and certainly had the effect of 
rendering it necessary that some portion of the work should be recon- 
structed. Now, the plaintiff has made the orders given him to reconstruct 
as the great reason for his withdrawal from this contract, and I have had 
to consider very anxiously the evidence offered upon that part of the case 
which was the subject of comment from the learned counsel on each side. 
Is the plaintiff right in the view presented by him that he was ordered 
to reconstruct time after time, and that the orders to reconstruct show the 
plans originally furnished him were insufficient from an engineering 
point of view, and that he was practically called upon to carry out a 
contract substantially different from the contract he had entered into 
with the defendants P That was the position that he took. It is a 
remarkable thing that the plaintiff himself admits that when this 
reconstruction was directed he did not at the time ask for any written 
order. He now says he was clearly called upon to do something outside 
the contract. One would have expected, under such circumstances, that 
there would have been an immediate protest from the plaintiff, who was 
constantly upon the works ; that a careful record would be kept of the 
extra material he was compelled to use and the extra labour required for 
his workmen. There was nothing of the sort, and he admitted himself, 
as I understood him, that it was not imtil towards the end of May that 
he ever made any requisition in respect of this extra work, and I come to 
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189S. the oonclusion that an exaggerated view has been presented to me of 
Feb. 24. the amount of reparation and reconstruction that was necessary. It 
appears that Mr. McKie from time to time did direct the bricklayers to 
do again some work they had abeady done, and that they did so without 
a murmur; and it is not pretended that in the first instance, after 
considerable time, that anything in the nature of protest, or anything in 
the nature of demand for written orders in respect of that extra work, 
was made by the plaintiff on Mr. McKie. The work went on until 
about 136 feet of the sewer was completed, and that was towards the end of 
June. That work apparently passed the engineer, because directions 
were given that the sewer should be crowned, and I have had a strong 
body of evidence to show that the work so far was satisfactorily done, 
and has since stood, and has not been moved or disturbed in any way. 
When the plaintiff got to the 136 feet far greater difficulties than 
presented themselves before he found before him. He got into what 
was called a slurry. He got to a place where there was nothing but mud 
all round ; mud at the sides and mud at the bottom of the excavation — 
thick mud, and mud so deep that a rod could be driven into it for several 
feet, and no doubt the engineering difficulties were very great in the 
plaintiff's way. He appealed to Mr. McKie and he appealed to Mr. 
Strachan. Now, Mr. Strachan was the representative of Mr. Mansergh. 
Mr. Mansergh was away through illness, and Mr. Strachan was at his 
office and occupying his place, and by the correspondence that passed 
between Mr. McKie and Mr. Strachan it was brought clearly to Mr. 
Strachan's attention that these unusual and apparently insuperable 
difficulties presented themselves. Two orders were given for extras: 
one to enable the contractor to be paid for a platform which was allowed 
to be put at the bottom of the sewer to cover this muddy matter and to 
carry the sewer ; the other an order for some reconstruction which had 
been rendered necessary owing to the yielding nature of the soil. But 
the difficulties grew greater, and those two orders were not enough for 
the contractor. He did not see his way to do it, and under the circum- 
stances he communicated with Mr. Strachan, and Mr. Strachan came 
down to the works. The difficulties were obvious enough. Mr. Strachan 
did not attempt to deny that they were very great, although he did not 
consider them as serious as the plaintiff, and he gave a long account of 
the interview which took place on the 5th Jime between him and the 
contractor. The result of that was the contractor told him that he could 
not go on ; that he was losing money rapidly ; that he had spent £3,000 
over the works ; that he had not done work which would entitle him to 
a certificate for more than £500 or £600, and he did not see his way to 
do it. It is remarkable at that interview (it is clearly made out, I think) 
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that the contractor did not say one word about the portion of the extra Bottoms 
work of reconstruction which he had been compelled to do in the previous LordSayor, 

GtC of 

month. That was not the ground upon which he put his complaint, not cityb'/york 
the ground upon which he intimated that he foresaw difficulties in 
continuing to carry the contract out. There was a subsequent interview 
on the 8th June. The plaintiff came up to town. At that time the 
slurry into which he had got was becoming more difficult and more 
troublesome to deal with, and he once more had an interview with 
Mr. Strachan upon the subject, and then for the first time, as Mr. 
Strachan pointed out to him, he complained that certificates had been 
previously withheld. He applied to Mr. McKie for them for the work 
he had to do, as he said, three or four times over, and Mr. McKie had 
refused to give him those certificates. Mr. Strachan, very naturally, 
called the attention of the plaintiff to this. When they were together 
upon the ground on the 5th June, and when the plaintiff might have 
pointed out to him what this reconstruction was, he had not done so. 
Then Mr. Strachan went on to have a long conversation with him. Mr. 
Strachan, an exceedingly intelligent and clever engineer, dealing with 
this poor contractor, had very Httle difficulty in drawing him into a 
conversation about his real difficulty. There was a dispute as to what 
passed. Mr. Strachan said that the plaintiff had admitted to him that 
he had got to the end of his banker's balance and he could not go on 
with the work ; he was losing every day, and he saw nothing for it but 
to throw the contract up. Mr. Strachan expressed a willingness to 
assist the contractor in his difficulty, but with the saving clause that it 
could be only such assistance as the contract justified. It is clear upon 
the evidence of both, the plantiff said that would not do : that he could not 
possibly get over the difficulty presented by this pot-hole or slurry unless the 
Corporation agreed to treat the work as day work, as they were entitled to 
do under the contract in the direction of the engineer ; or consented to 
pay him for his work and materials, and something in addition for profit; 
and Mr. Strachan held out to him no hope that the engineer would decide 
any of those points in his favour, but he advised him to communicate 
with the Corporation ; and the letter which was written by the contractor, 
on the 8th June, to the Corporation, states very clearly what position he 
then took. " I have been requested by the engineer to appeal to the 
" Corporation re my position with the above. 1 have met with very bad 
" ground, and I find that the 6 ft. 9 in. and 4 ft. 6 in. brick sewer 
" at Fulford will not stand during construction, which has necessitated 
" my reconstructing the work, neeurly the whole length, two, three and 
" four times over." As I have already said, in that respect, I consider 
that the contractor exaggerated what he had had to do previously. It 
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was not true during the construction lie had been compelled to 
reconstruct the works nearly the whole length, two, three or four times 
over. " This is causing me a very serious loss. I have appealed to the 
" engineer re payment for same, and I have been directed by him to 
" appeal to the Corporation. The work is costing me quite three times 
" the amount I have for it " — ^I think that statement was correct ; " and 
" I wish the Corporation to relieve me of this section or devise some 
" other method of carrying on the work, as it is impossible for me to 
" continue under the present circumstances. The subsoil is really nothing 
" but soft mud, and I find the present plan will not stand during con- 
" struction, and I cannot be expected to do the work three or four times. 
** I must also ask that the Corporation will pay me for the work I have 
" constructed so many times." There is his statement that the work he 
had already done, which was the 136 feet, had been covered in and 
found was not standing. In that respect I am compelled to come to the 
conclusion that this gentleman was inaccurate. I had evidence before 
me that some portion of the work had given way after it had been 
completed by the contractor, and from that I was asked to infer that the 
whole plan for this sewer was a defective one. On the other hand there 
has been strong evidence called on the part of the Corporation that from 
the month of June down to the present time the work, as completed by 
the contractor, has stood, and has not given way in any way. However, 
there is the letter. That was his request to the Corporation. After that 
letter was received, an arrangement was made that there should be a 
meeting of the Corporation, which took place on the 12th of June, 
where the matter should be discussed. On the morning of the 9th, the 
day after this letter was written, the contractor dismissed his workmen. 
Now his explanation of that was, when he got to the works on the 
morning of the 9th, Mr. Beagley, clerk of the works, not the engineer, 
had suddenly ordered that a large portion of the completed section of 
the 136 feet should be taken down, reconstructed and under-pinned. 
Mr. Beagley stoutly denied he had said anything of the sort. Mr. 
Beagley, unfortunately for himself, kept a diary, and the diary certainly 
was inconsistent with his statement. I have no doubt something of that 
kind did take place as the contractor said, although perhaps the con- 
tractor's recollection was something more serious than what Mr. Beagley 
really did ask him to do. However, whether he is right or not about 
that, he had made up his mind at that time, I am quite satisfied, that 
unless the Corporation gave way and modified the contract he would not 
go on with the work. It may have been this interference by Beagley 
which was the last straw which induced him to dismiss his workmen and 
come to the resolution to do nothing more unless the Corporation came 
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to new terms. Mr. MoKie, it is said, must have known that that sottomB 
direction had taken place. Mr. McKie denied it positively, and there is LordiLyor, 
no proof that he gave any such direction or intended to give any. But, citySf York 
again, suppose he did, the terms of this contract entitled him, so long as 
he acted honestly, to give a direction of that sort and require the work to 
be done, as it seems to me, and the plaintiff could not complain that the 
defendants were guilty of any breach of the contract because of this 
direction given by Mr. McEie. But there is no evidence at present that 
McKie did give any such instruction. The meeting of the Corporation 
was held. The plaintiff was present. He stated his case. He repeated 
what he had said to Mr. Strachan, and asked that the indulgence of the 
Corporation might be granted him with regard to the work of the 
contract, that is, allow the work to be done by day work, or make a 
modification in his favour. The position was made difficult for him. 
I am hot satisfied (I have had no evidence before me) that the engineering 
difficulties could be overcome by any ordinary operation. I should have 
rather come to the conclusion without pile-driving it would be impossible 
to carry those works out. In respect to that pile-driving it would have 
very much increased the cost of the execution of the works. The 
Corporation heard through their committee his application and refused 
to grant it, and they came to the resolution to give him notice, under the 
terms of the contract, to go on with the work. That notice was 
accordingly given. The plaintiff refused to go on with the work, and 
immediately afterwards, on the expiration of the notice, the Corporation 
seized the plant and took the work out of his hands. 

I must confess I have struggled against the conclusion to which I find 
myself driven. I do not see any way of relieving the plaintiff from this 
contract into which he entered, and my judgment, therefore, must be in 
favour of the Corporation. At the same time, I think he has been 
hardly used, and I express my regret that the Corporation did not do 
what they were entitled to do, that is, refuse the lowest tender. I do 
not think that he and they were on a level or upon equal terms in 
coming to this bargain, and, I think, greater precaution should have 
been taken to inform him of the inevitable liability, of the inevitable 
loss, ruin, which was before him if he entered into the contract upon 
these terms. 

The Corporation will have the satisfaction of informing the citizens of 
York that they have secured for them the amount of excellent work done 
by the contractor towards the construction of these sewers. The value of 
that work is £700 or £800 at the very least — ^at the lowest estimate. It 
cost the contractor a good deal. They have also got his plant. I give 
them judgment, but judgment without costs. 



160 COURT OF APPEAL 

18W. From this judgment the plaintiff appealed. 

Feb. 24. Webster, A.G., and Bankes argued — 

(1) That the contract did not authorise tlie engineer to direct the reconstruction 
of any part of the work, which had once been completed, except by written order, 
and as an extra. 

(2) That the work contracted for was substantially different from that actually 
done that the contractor was entitled to treat the contract as off, and sue for 
work and labour done. 

Lockwood, Q.C., and Newboult, for the defendants, were not called on. 

1882. Lord Esher, M.R. : It seems to me we cannot disturb the judgment 

July 16. of Mr. Justice Mathew. We have heard the case most elaborately 
argued, and have heard everything said that could be said on the 
plaintiff's part, and we find ourselves imable to do other than the learned 
Judge did, and to say that we are sorry that this hard-working man 
should have entered into such a bad contract. But having entered into 
it he was bound by it, and must stand by the consequences and by what 
he did. 

The real question in this case is whether the findings of the Judge 
upon the questions of fact are right or wrong. It seems to me that nobody 
can suggest for a moment but that it was the plaintiff who threw up the 
contract at a time when he had no right to throw it up, and for reasons 
which he had no right to act upon, and that the Corporation insisted 
upon his observing the contract and going on with it. But he resisted 
and refused to have anything more to do ^dth it. If that be true, he 
had brought himself into a very difficult position, and was not able to 
enforce any payment whatever. What other results may follow from 
what he has done we have at present nothing to do with. I take it that 
the real reason why he has come by this misfortune, indeed, is that he 
would go and tender when there was no guarantee given to him as to 
the kind of soil, and when there was no information given to him as to 
what the soil was — when there was no contract entered into by the 
people who asked him to tender as to what the nature of the soil was, 
and that he either too eagerly or too carelessly tendered and entered into 
the contract without any such guarantee or representation on their part 
at all, and without due examination and enquiry by himself. That is 
what has produced the difficulty. Still, you must deal with the difficulty 
when it arises. Now he had gone on and had done some work. Before 
that work was accepted, and any order was given to cover it, he had had 
orders from the people who, by the contract, were entitled to give him 
orders, to vary and alter that work. They might, as I understand it, 
have given him written orders ; and, as I understand the ruling of the 
Judge, if they had done so, they might have obliged themselves to pay 
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for that extra work. But they were not bound to give him a written Bottcme 
order. They were entitled to give him verbal orders, and if they gave Lord Mayor 

him a verbal order to do anything within clause 4, then he was to do 

that and not to be paid for it. Now section 4 of the contract entitled 
them, at all events, until they had accepted a given part of the work as 
completed, to vary it and to insist that it should be altered — and it is 
obvious that that would be a stipulation on their part for such work as 
this. The work was to be open to their superintendence. They were to 
be entitled to look at it, and if they thought it required alteration they 
were entitled to insist that he should alter it. That is what was done, 
and he did alter it. Under the contract he had no right to be paid for 
that alteration. He had no right to be paid for that alteration as for 
extra work. That seems to me to be clear. Then came a time when he, 
finding himself, as Mr. Justice Mathew has demonstrated almost, that 
the soil was beating him — not that he could not do the work that he had 
contracted to do, but that he could not do it at a profit, he struck. He 
found, as he says, that he could get no profit out of the concern, and by the 
end of the contract, if it went on like that, he would be ruined. Well, 
what does he do P Here we come to what is the true view of what he 
did. He first of all went to Mr. Strachan, and asked him to alter the 
contract (that is what he did), and to alter it in one of two ways, either 
to give up their option as to whether they would have the work done by 
day work or not, and to make a new arrangement with him that all the 
work which he should do in the future should be by day work, or to alter 
the contract in some other way. Either of these ways of it would be 
altering the contract as he asked Mr. Strachan ; and Mr. Strachan told 
him that he could not do that, and he said, go and ask the Corporation. 
He goes to the Corporation ; and it is what passed between him and the 
Corporation which is the determining point in this matter. He went 
and saw them on the 9th of June, and unless those who wrote the 
minute of the meeting were absolutely fraudulent, and those who signed 
it were equally fraudulent, the Judge would naturally take that as the 
true account and act upon it ; and the Judge who heard the witnesses 
has stated that that is a true account of what happened between him and 
the members of the Corporation who were there present. That is that he 
came to them and said : '* I have been asked to do this work over again ; 
'' I cannot do it unless I am to be paid extra for it ; I will not do it 
'^ unless you agree that I shall be paid extra for it, and also that I be 
" paid extra for the work that I have done." The terms are perfectly 
dear. Mr. Bottoms informed the Committee that he would throw up the 
oontraot^ as he should be ruined by it ; that is that he should throw up 
die oontraoty to my mind dearly, unless those suggestions were to be 
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1809. applied to it — ^that the oontract should be put on one side, and that he 

Jiii7i6. should carry on the work at a percentage, and find plant and tools, etc., 

and show his wages sheet to the engineer. That is an absolute alteration 

of the oontract, and, therefore, the Judge is justified in saying that he 

had made up his mind to throw up the contract, and not to go on with 

it unless they were to agree to alter the oontract. They would rot 

agree, and they were not bound to agree ; and now it is stated that he 

went and acted upon what he had told them and dismissed his workmen, 

and refused from that time to go on. Thereupon the Corporation, he 

having thrown up the contract in that way, give him formal notice that 

they insist upon holding him to the contract, so that they do not give up 

the contract. They would have been bound by the contract, whatever 

the true meaning of it was. They said to him " Go on," of course 

subject to the term that they would be bound by the oontract, whatever 

the true meaning of the contract was. He says, " No, I will not "; and 

he persists in saying, " No, I will not go on with the contract ; you have 

" done something which entitled me to throw the contract up, and I throw 

" it up " ; but he has failed to show that they had done anything which 

up to that time entitled him to throw the contract up, and, therefore, he 

threw it up wrongfully. lie had not done any work which entitled him 

at that time to any payment, not upon what he refused to do as to some 

part of the work, but upon his refusal to go on with the contract at all. 

They were entitled then to put in force their powers, and to say, " Very 

" well, we also now will put an end to the oontract, but upon these 

" terms, that we exercise our rights, which are not to pay you for that 

" work which is unfinished which you have begun, and, further than that, 

" we are entitled to take your plant and to keep that as satisfaction for 

" the damages which we shall suffer by your breach of contract." 

It seems to me the Judge's decision was right in point of law, and 
that his findings of fact were true in point of fact, and, under those 
droumstances, we are unable, as Mr. Justice Mathew was, to assist this 
plaintiff at all. He must take the consequences of having acted as he 
did, and accepted a hazardous and not very rational contract on his part. 
He was too eager to get a great contract, and, from his eagerness, that 
has befallen him which has befallen so many men of his class before, he 
has brought himself probably to bankruptcy, I should think. The appeal 
must be dismissed. 

BowEN, L. J. : I am entirely of the same opinion. Mr. Justice 
Mathew seems to me to have foimd rightly on the facts, and certainly 
we should not differ from him on the materials before us, that the true 
ground upon which this plaintiff broke with the Corporation was that he 
found that he oould not go on with the contract without mining himself, 
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and they would not alter it. At the beginning of June he saw the real Bottoms 
difficulty before him. The ground, which he had not properly examined j/nd Mayw 
when he made the contract, tunied out to be so seriously swampy as to 
make it impossible for him to go on with the contract. Now, by the 
contract, he also had a grievance pressing on his own mind, and it 
seemed to increase the difficulty of his position, that he had two or 
three times reconstructed portions of the work and he had not been paid 
for it. With regard to the portion of the work which he had recon- 
structed already, as he had not obtained a written order before he did it, 
it is found, therefore, that he could not demand payment for that. Then 
he found that he was in all probability going to be ordered by the 
engineer, and an intimation to that efPect had already been given by the 
clerk, to reconstruct another portion or some portion of the work on the 
morning of the 8th June. With regard to that latter grievance, whether 
or no he was entitled to refuse to do it without a written order, it was 
argued by the Attorney General at great length and with great ability ; 
but it is not necessary to decide that, because that was not the real 
ground that he took before the Corporation. He did not go to the 
Corporation and say, "I have been ordered to execute this, and I 
*' demand a written order, and I refuse to do it without a written order '* 
— ^nothing of the sort ; he was not in a position to do that, because he 
had received no directions from the engineer — ^he had not asked the 
engineer for a written order, and he had not been refused a written 
order. He had, however, these two grievances, and upon the last he 
might not have been right — ^it is not necessary to decide it ; but the real 
difficulty staring him in the face was absolute ruin if he was kept to hifl 
contract. He tried to get the Corporation to alter the contract and they 
refused, and he withdrew his men, as he had no right to do. It is idle, 
to my mind, to say that that refusal to go on with the work was other- 
wise than wrongful. If parties dispute about a contract and put 
different constructions upon it, the fact that one is putting a different 
construction from the other upon it does not justify the person who 
thinks he is wrong in doing so in throwing up the contract. It is only 
if the other side breaks or threatens to break it in a way that amounts to 
a repudiation of the contract or agreement which he has made in a 
particular which goes to the root of tiie whole transaction. But there is 
no such case here. Throughout, the case was that he broke it on the 
ground which the Judge mentioned, on a ground untenable in law, and 
the Corporation are within their strict rights. I am extremely sorry for 
the man — ^very sorry. It is imdoubted that the Judge did his best as 
the law allowed, for the man has done the work and it is hard that he 
should not be paid for it, but he has done the work imder circumstances 
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isn. which the law does not allow him to insist upon the right upon his part 
ja]7ifl. to be paid, and it seems to me, when the case is thrashed out, that it 
becomes perfectly clear the plaintiff has no ground in law or equity for 
the relief which he asks. 

Kat, L. J. : I am of the same opinion. I cannot help feeling the 
greatest possible sympathy for Mr. Bottoms in the position in which he 
is actually placed, and I have tried all along, as the argument was going 
on, to see whether there was any way of helping him and relieving him 
from the consequences of this decision of the learned Judge of the Court 
below. The Attorney General put his case very ingeniously indeed 
upon the refusal of the engineer to give him a written order for that last 
portion of the work which he had been directed to take down and rebuild. 
I confess that if that had been really the reason why he threw up 
the contract there might have been a great deal to be said for it. 
Perhaps I have given an opinion without very careful consideration as to 
whether he would have been right or not in requiring to have a written 
order which would entitle him to pajnuent before he did that which had 
to be done and rebuild it. I give no opinion whatever on that point, 
because I am quite satisfied the learned Judge was right, upon the 
evidence before him, in finding as he did find, that that was not the 
reason why he threw up the contract, but that he threw up the contract, 
in the words used by the learned Judge in his judgment, because he had 
made up his mind that unless the Corporation gave way and modified 
the contract, he would not go on with the work. He had had a conver- 
sation with Mr. Strachan, of which Mr. Strachan took a note, and in 
that conversation it was proved, I think, satisfactorily, and the learned 
Judge accepted that evidence, that he was requiring the Corporation to 
allow him to do the work in future by day work, or otherwise to modify 
the contract ; that is, to pay him for his work and materials, and some- 
thing in addition for profit ; and he went to a meeting of the Corporation 
and discussed the matter with them ; and from the evidence as to what took 
place at that meeting, and from the evidence as to what took place at 
Mr. Strachan's meeting, and from his own two letters on the 8th and 
13th June, which have been read several times, so that I will not refer 
at length to them again, I think it is clearly proved that he had found 
that carrying on the contract in the way in which he had been doing up 
to that time, according to the terms of it, must result in loss, if not ruin, 
to himself. He was requiring the Corporation to pay him for work 
which he had done, as he said himself, three or four times over, upon 
verbal requests to do that work. As to that he was entirely in the 
wrong. His counsel both admit that he was foolish enough, if you like 
to say so, to do the work upon a verbal request two or three times over, 



COURT OP A PPEA L. 165. 

and he oonld not then have any right upon this contract to be paid as Bottoms 
though he had done it more than once. Therefore, to require payment Lord Major 
for that work which he had done under verbal orders as though he was to ^ ^' ^^^^ 
be paid for it as having done it, according to his own statement, three or 
four times, was utterly wrong. He had no right to make any such 
demand under the contract. But that is not the most serious matter. 
I think that besides making that request, which was a wrong request, he 
had completely determined that he would not go on with the contract, 
because it would ruin him if he did, imless he might either do it by day 
work or in the other way I have just mentioned, or unless some other 
modification of the contract were made. He did not throw up the 
contract because of the last order which was given, although, as the 
Judge said, that might have been the last straw which induced him to do 
so ; but he threw it up because he had come deliberately to the conclu- 
sion that, if he carried it out according to the terms of the contract, it 
would ruin him. Now it is impossible that he could be justified under 
the terms of the contract, and, therefore, when they required him to 
continue the work, which they did by written notice, they were acting 
entirely within their rights under the contract, and the result of his not 
complying with that notice was that they were entitled, under the terms 
of the contract, to seize the plant, which they did, and which was to be 
treated as their property under the contract, and they were entitled to 
say, " Tou have not up to this time obtained any certificate ; we have a 
"counter-claim against you for damages, and we shall make you no 
" payment at present." Therefore, I am sorry to say that I find myself 
quite unable to relieve this plaintiff from the result of the judgment in 
the Court below, and I think the appeal must be dismissed with costs. 

Appeal dismissed with costs. 

SolicitOFB for the plaintiff : Bird, Moore & Strode. Solicitors for the defendants : 
Sharpe, Parker & Co. 

[The judgment of Mathew, J., is reported from the shorthand notes of Mr. Harry 
Counsell, of 12, New Court, Lincoln's Inn, kindly lent by the plaintifTs solicitor ; and 
that of the C J^. from the shorthand notes kindly lent by the defendants* solicitors.] 
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LORD BATEMAN v. THOMPSON. 

Building Contraci wider Seal — Comtructioti — Provision as to Certificate of 
Completion and Satisfaction by Architect and as to Right of Action for 
Bad Materials for Twelve Months after Certificate — Limitation of 
Bight to Sue. 

Where a certificate of completion and latisfaotion hy the employer's architect ia made oonclnslve and is 
given, the employer has no right of action against the builder for defects subsequently disoovered, except 
within the time and upon the terms specially stipulated by the contract. 

This was an action brought to recover damages for improper workmanship, and 
the use of improper materials in the execution by the defendant for the plaintiff, of 
certain works, alterations, and additions to the Mansions and buildings at Shobdon 
Court, the plaintiff's residence in Herefordshire. 

The writ was issued on the 28th July, 1871. 

The case came on for trial at Hereford Assizes, on the 5th day of August, 1873, 
when by consent a verdict was taken for the plaintiff subject to a special case to be 
stated by Mr. J. 0. Griffits, who on 1st May, 1875, stated and signed the following 
case. 

1. In the year 1856 the plaintiff was desirous of having extensive works, alterations, 
and additions executed at Shobdon Court, his residence in Herefordshire. 

2. The defendant was then in partnership as a builder and contractor with Mr. 
Francis Ruddle. 

3. The defendant's firm tendered for the work to be done at Shobdon Court, and 
their tender was accepted. 

4. On the 30th of July, 1856, a deed was executed by the plaintiff and the defendant 
and his partner, Francis Ruddle, therein called the contractors, by which the defendant 
and Ruddle undertook to do the work at Shobdon Court for £12,250, one Alexander 
Milne being named in the said deed, and acting as the plaintiff's architect in the 
matter. 

5. The following are the most material parts of the deed, 

A recital as follows : — 

(A.) ** And whereas the contractors haveaooordingiy agreed with the said Lord Bnteman to execute and 
" complete the said alterations, additions, improvements, buildings, and works as particularised or 
" mentioned in the general specfflcaticms and drawings prepared for the purpose by the said Alexander 
*' Milne (who and also every other the architect for the time bein^^ of the said Lord Bateman, his heirrg 
'* ezeeatorB, or administrators is hereinafter referred to as the architect) , and all such other works of what 
" sort soever as may be implied h e re f rom or from these presents according to the said specification and 
*' drawings and also to noh further or other plana designs and instnictionB as shall or may f^om time to 
*' time be fumisbed to the contractors by the architect and upon and subject to tb« tAtms and onndfticia 
*' in the said speoiflcation axkd these preasnts conflniwl menttorMWl or retenred to.*' 
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A joint and several convenant by the defendant and Francis Ruddle the contractors lo^i Bateman 
as follows :— Thomson. 

{B.) " That the contractors, their ezecntors, and administrators will, on or before the 25th day of May, — — — 
" which will be in the year 1858, in a good, substantial, and workmanlike manner, and with the best 
" materials of their several kinds (in the case of all such materials as by the terms of the said specification 
'* are to be provided or purchased by the contractors), and with such material as shall be supplied by the 
"fiaid Lord Bateman, bis heirs, executors, or administrators (in the case of all such materials as by the 
"said specification are to be supplied by the said Lord Bateman, his heirs, executors, or administrators), 
" but in every event and particular to the satisfaction in all respects of the architect and of the said 
" Lord Bateman, his hairs, executors, or administrators, make, execute, and complete the said alterations, 
" additions, improvements, buildings, and works described or mentioned or referred to in the said 
" specification and drawings, and likewise such other works as are necessarily implied therein, or may 
" be reasonably inferred therefrom, or from these presents although not expressly mentioned or described 
" therein respectively, and will execute and complete the same (and every of them) and every part 
"thereof in confonnity with such general instructions of tiie architect, and with such working or 
" explanatory or further or other drawings, plans and designs, as shall or may hereafter from time to 
" time or at at any time be respectively given and provided by the architect. 

(C) " That if the said Lord Bateman, his heirs, executors, or administrators shall at any time before the 
" said works are ocnnpleted be desirous that any alterations, additions, or omissions should be made to, 
" or in, or about the same, and written instructions signed by the architect for such alterations, additions, 
" or omissions shall be given to the contractors, their executors, or administrators they shall execute and 
" complete the said works as varied by such instructions in the same manner and upon and subject to 
" the same or the like terms and conditions in aU respects as if such altered, substituted, or additional 
" work by or by force of such instructiona directed had been originally described in the said specification. 

(D.) " That whenever any works, matters, or things requisite to the proper and substantial and 
** workmanlike completion of the several works shall hapi>en to be not described in the said specification, 
" or in such written instructions as last aforesaid, or the scantlings or sizes shall happen not to be 
" specified therein respectively, such works, matters, or things shall not by reason thereof be omitted or 
" not executed by the contractors, but they shall be considered and taken as if they had been respectively 
" described and specified as of and shall be accordingly executed and supplied by the contractors, their 
" executors, or administrators, of the respective sizes, qualities, and kinds usual or proi)6r for the respective 
" purposes, and shall correspond in all respects with the remaining x)ortions of the said alterationa, 
" additiona, improvements and works." 

A provision in the following terms : — 

{IB.) " It is hereby further agreed between and by the parties to these presents that the decision of the 
architect with respect as well to the state and condition from time to time as to the completion of the 
said works or of any portion thereof respectively, and also with respect to every question which may 
arise concerning thie construction or effect of the said specification, drawings, plans, designs and 
instructions, or any of them, shall at all times be final and conclusive on the contractors, their heirs, 
executors, and administrator?." 
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A provision in the following terms : — 

(J^.) '* That if at any time or times during the progress of the said works, or within twelve calendar 
" months after the completion thereof, the arcliitect (notwithstanding any certificate or report which 
" may have been then previously given or made by him as to the due execution of the works or any part 
" thereof) shaU consider any port of the said works unsound, or to have been insufficient or improperly 
" executed, the contractors, their executors, or administrators, will upon like notice in writing, without 
** making any extra charge whatsoever, immediately, at the cost of the contractors, take down such 
*' unsound or improperly-executed part or parts uf the said works and replace the same by sound and 
" properly -executed work and material, and eCTectually make good all such parts (if any) of the said works 
" or of the said mansion-house as shall have been in anywise injured or affected by such taking down 
"or replacement, and that in case the contractors, their executors, or administrators shall fail within 
* seven days after the delivery of such notice, to commence taking down and re-executing such unsound 
" or improperly-executed work or works, or if the contractors, their executors, or administrators shall 
" not duly proceed therein to the satisfaction of the architect, then and in eveiy such case the architect 
" shall have full power to cause such unsound or improperly-executed work or works to be taken down 
" and removed, and properly re-executed by such workmen and other persons as he may choose to 
'* employ, and the said Lord Bateman, his heirs, executors, and administrators shall be entitled to repay 
" himself and themselves all monies which the architect shaU report in writing to have been so expended 
"out of the monies (if any) which shall then be or hereafter become doe to the oontractors, their 
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1878. "executors, or acUninistraton under thie present contract, and if no ench monies shall be or become 
~~ *' doe, or the amount thereof shall be insufficient, the monies so reported to be expended shiUl be repaid 
^^1? "by and m»j be recovered from the oonttactors, their executors, or administrators aa liquidated 
' " damages." 



And a provision in the following terms :— 

( O.) Provided always, and it is hereby agreed and declared that if at any time within a period of twelve 
" months from the date of the final certificate of the architect, that all the said works have been well and 
" duly performed lo hin satisfaction, after the said works or any part thereof shall have been certified 
** by the architect to have been duly completed, and either before or after the contractors, their executors, 
" or administiaU>ra tih<vll have received from the said Lord Bateman, his heirs, executors, or administrators 
" all or any of Lho sums of money hereinbefore contracted to be paid to the contractors, their executors, 
" or administrators f cr the performance thereof, it shall appear that the contractors, their executors, or 
" administrators liave need any imsound materials in any part of the said works, or have in any other 
" way not performed the said works according to the stipulation and true intent and meaning of these 
" presents in a substantial, workmanlike, and proper manner, then and in such case it shall be lawful for 
" the said Lord Bateman, his heirs, exeouton, or administrators, notwithstanding anything in these 
" presents contained or any certificate which may have been given by the architect of the due completion 
" of the said works or any part thereof, to institute any action or suit or take any proceeding which the 
" said Lord Bateman, his bebn, executors, or administrators shall think fit against the contractors, their 
" executors, or administrators for the damage which shall have been sustained in consequence of the use 
*' of any unsound materials by the contractors, their executors, or administrators in the said works, or in 
" consequence of the same or fmy part thereof not having been performed in a substantial, workmanlike, 
**or proper manner, and in all other respects according to these presents, or for the recovery of any 
"liquidated damages by these presents made payable. And it is hereby agreed that any certificate 
'* which shall have been given hy the architect as aforesaid shall not in any manner bar or prejudice 
"any such action, suit, or other prooeedings." 

■ 

6. The Specification referred to in the deed was at the time signed hy the plaintift 
and the contractors. 

[Those parts of the specification which relate to the matters in respect of which the 
claim was made in the action were set out at length in the appendix and the case gave 
liberty to refer to them : but the material portions have been already set out] 

7. By the general remarks applying to the whole of the works set forth in this 
specification, it was provided that all the stone except the paving stone should be quarried 
on the estate, the steps to be out of the Northfield Pit, the rest of the work out of 
tiie Honeyhole Pit or any other quarry which might be opened near it of the same stone. 

And that the new brick would be furnished by the plaintiff at Ids. 6d. per thousand, 
the dressed and moulded ones for the chinmey heads and gauged arches at £1 15s. 
per thousand. 

And also that the whole of the works should be done with the best materiak of the 
kind specified and executed in a workmanlike manner, and to the entire perfect 
satisfaction of Lord Bateman's architect for the time being. 

8. The specification provided for a new external cornice to the main building, to be 
of Portland cement, with plinth, balusters, pedestal, and fioials, and a new 4-lb. 
lead flashing of the required width. Also for several flights of steps, with pedestals, 
cornices, and balusters. 

9. By the specification and drawings, and the architect's written instructions varying 
the works, a considerable amount of brickwork was to be done by the contractors. 

10. Shortly after the execution of the contract, tlie contractors commenced the work. 
Alterations in the work were made by the plaintiff's said architect's directions, and on 
the 25th October, 1856, the plaintiff's said architect wrote the letter of that date, which 
appears in the Appendix, with the view of making four open areas on the east and west 
frox/ts of the main building. The defepdant, with reference to this work, wrote the 
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letter of diet December, 1856, and this was answered by the letter of the 6th of January, jiord 
1867. Copies of these letters are in the Appendix. Batoan 

11. Early in 1857, the plaintiff found that he should have a difficulty in supplying T^ompeon. 
from his estate a sufficent quantity of stone, of a description suitable for the work, and 

the plain tiff^B said architect accordingly asked the defendant to estimate the cost of 
supplying Bath stone, to be used instead of the native stone. And the defendant, on 
behalf of his firm, offered to supply the Bath stone required for £550, and this offer 
was ultimately accepted by the plaintiff through his said architect. 
The correspondence on this subject is set out in the Appendix. 

12. In one of the letters from the plaintiff's said architect, the stone to be supplied 
is termed " Ground Bath Stone," but there is no stone known by this name in the build- 
ing trade. It is to be taken that Bath stone was meant, and there is Bath stone known 
by the respective names of " Box Ground ^ and " Gorsham," of different degrees of 
hardness. 

13. No clerk of the works was employed by the plaintiff, but the plaintiffs said 
architect himself, from time to time, supervised the works in progress. 

14. In the execution of that part of the work in which Bath stone was to be used, 
the contractors used a large quantity of Bath stone of a kind unsuitable for the purpose 
to which it was applied, and from this cause considerable damage arose. This stone, 
though unsuitable for the purpose for which it was used, was otherwise of a good 
class, the best of its kind, and free from objections. 

15. The plaintiff's said architect, from time to time, saw the Bath stone that was 
used, and where the same was used, and made no objection. 

16. The workmen employed by the contractors also treated some of the Bath stone 
that was used in an improper manner, part of it by and under the said architect's 
instructions, and part not, and from this cause some damage arose. 

17. In the construction of the plinth and cornice above mentioned, materials 
different from those mentioned in the specifications were used by and under the said 
architect's verbal instructions, and in the construction of the soffit for this plinth and 
cornice materials different from those mentioned in the specification were used with- 
out the architect's instruction, and in such a manner as to prevent such materials being 
seen by the architect. These materials in each of these cases were unfit for the 
purpose, and from these causes damages arose. 

18. Drawings and instructions given by the said architect for the lead flashing, to 
be put up by the contractors, were faulty, and damage arose from these drawings and 
instructions being followed. 

19. The damage was caused by the use of too scanty an amount of material in the 
construction of this flashing. 

20. Tlie said architect was of opinion that too little material was not used for this 
flashing, and he approved of tlie way in which this work had been by the contractors. 

21. The bricks for the whole of the brickwork to be done under the contract were 
supplied by the plaintiff as prescribed in the specification, and for these bricks the 
plaintiff was duly paid by the defendants at the rates prescribed by the said 
specification, but the contractors selected from the bricks supplied, those which should 
be and were used in the different parts of the work. 

22. The bricks used in some parts of the works were not fit for the purpose to which 
they were applied, and some damage arose from this cause. 
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1876. 23* '^^ plaintifE's Baid architect from time to time saw the brickB which were being 
Noyember ^^'^^' ^^^ where the same were being need, and on some occasion he made objections 
18. to some qualities of them, and the bricks so objected to were thereupon removed, but 

he made no objection to the particular bricks which were ultimately used, and from 

which the damage above mentioned arose. 

24. During the execution of the works, certificates that amounts were due to the 
contractors for work done were given from time to time by the said architect, and the 
amounts so certified were paid. The form of these certificates and of the receipts 
given is shown in the Appendix hereto. 

25. The work was completed and afterwards in the month of September, 1861, the 
plaintiff's said architect wrote a letter to the plaintiff pnRsing the work, and also a letter 
to the defendant, dated the 18th of that month, saying : *^ I have written to Lord 
Bateman passing the court and Uphamton excepting this square of glass to the former 
and the slates to the latter." The square of glass was shortly afterwards made 
satisfactory. The plaintiff's accepted the certificate of his said architect at the time 
as sufiicient and satisfactory. 

26. A correspondence ensued, and meetings took place between the parties to adjust 
the accounts between them, but no complaint was made by the plaintiff or his said 
architect about the works during this time. The account was finally adjusted between 
the parties — ^this account is set out in the Appendix. On the 19th day March, 1864, 
the plaintiff paid to the defendant £562 7s. 3d., the balance agreed to be due according 
to the said account, and a receipt was given for the said balance. 

27. Much more than six years having elapsed from the completion of the work 
before the commencement of this action no claim is to bo made or allowed against the 
defendant for breach of a simple contract with regard to any part of the work. 

28. The Court is to have power to draw inferences of fact. 

29. The question for the opinion of tlie Court is whether the plaintiff is entitled to 
recover in the action, in respect of the damage arising from any, and if so, which of 
the following causes : — 

A. The use of an unsuitable description of Bath stone. 

B. The improper treatment of the Bath stone. 

1. Under the architect's instructions ; and 2, not under his instructions. 

C. The use of improper materials under the architect's verbal instructions in the 
construction of the plinth and cornice. 

D. The construction of the soffit with different materials without the architect's 
instructions or knowledge. 

E. The faultiness of construction of the lead flashing prescribed by the said 
architect's drawings and instructions. 

F. The selection and use by the contractors of improper bricks for part of the work. 
If the Court shall be of opinion that the plaintiff is not entitled to recover in respect 

of any of these matters, the verdict entered for the plaintiff is to set aside, and a 
verdict and judgment are to be entered for the defendant. 

If the Court shall be of opinion that the plaintiff is entitled to recover in respect of 
all or any of these matters, the verdict for the plaintiff is to stand, and judgment is 
to be entered thereupon. 

The judgment in either case is to be entered in conformity with the order made 
herein, dated the 20th day of January, 1875. 

November 18, 1875, the special case came on for hearing. Henry Matthews, Q.C., and 
Jjime for plaintiff; W. Graham, and Pcrcival for defendant 
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LoRB Coleridge, O.J. : In this case I am of opinion that onr Lord 
judgment ought to be for the defendant. r. 

Lord Bateman wished to have very considerable works done to his ?!^ 

place in the country and a specification was provided by an architect of 
the name of Milne, and that was submitted to the defendant on the signing 
of the contract, and it is upon the terms of that contract and certain 
findings in the case before us that I base my judgment. 

The contract provides that by a certain time the contractors will do the 
work in a " good, substantial, and workmanlike manner, but in every event 
and " particular," that is to say whether supplied by the contractor or by 
Lord Bateman, " to the satisfaction in aU respects of the architect described 
or " mentioned or referred to in the said specification and drawings." That 
is what the contractor contracts to do, and the contract goes on to provide 
various things with regard to which the architect is to be— (I avoid the 
word final and conclusive) but is to be authoritative and is to have despotic 
authority over the contractor, at all events as to the performance of 
certain works. If work is badly done in his judgment he is to order the 
work to be done again to his satisfaction. 

There is a provision in the contract for the appointment either by the 
architect or by Lord Bateman of a clerk of the works ; there is provision 
that that clerk of the works " shall and will from time to time and at all 
" times that he thinks fit go into the works and see that the orders of the 
" architect and the provisions of the contract are being complied with," 
and the certificates of the architect and the decisions of the architect are 
in some cases made in terms final and conclusive ; but I think, as far as I 
have observed, always in cases where in truth they are decisions against 
the contractor. They would be decisions upon the work of the contractor, 
and therefore necessarily binding upon him, and then there is the 
provisions to which so much attention has been directed. [The learned 
Judge then read proviso F and continued.] Those appear to me to be 
the important provisions of the deed and under that deed the work was 
completed. 

Now it is found in the case that there were from time to time (and 
specimens of them are set out) payments made upon account in accordance 
with the provisions of the deed upon the various certificates given from 
time to time by the architect. Hie architect certified that the contractors 
were entitled to sudi a sum on account of their contract, and Lord 
Bateman paid the sum so certified from time to time upon the certificate 
of the architect It is found in the case that the whole work was 
completed. 

i It is found that the whole sum of money was paid, and it is found 
that after the work was completed the architect v/rote a letter to ^ 
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187S. plaintiff, to luse the words of the statement of the case, '^ passing the work/' 
notTis. and also a letter to the oontraotor saying, " I have written to Lord 
" Bateman passing the work." " The plaintiff," that is, Lord Bateman, 
'' aooepted the certificate of his said architect at the time as sufficient and 
^^ satisfactory." Therefore it is found that the work was completed, and 
we have powers of drawing inferences of fact. I come to the conclusion, 
that, as a matter of fact, the architect certified to Lord Bateman, because 
no particular form of certificate is set out as requisite, that all the works 
specified for had been done, further that it had been done to his 
satisfaction, that Lord Bateman accepted that certificate and paid what 
was then due upon that certificate, clearing off the account as far as money 
went between himself and the contractor. 

I find further, as a fact, that by so doing Lord Bateman himself 
expressed his satisfaction with the work, and indeed Mr. Matthews 
very properly and candidly, when the question was put to him, not 
making any false point about it, was obliged to say and did say frankly 
that at that time Lord Bateman was satisfied with the work. Lord 
Batsman would clearly not have paid for it if he had not been satisfied, 
and Lord Bateman being I will not say deceived. I do not wish to 
use an expression that would bear hardly upon an absent man, because 
it may have been in consequence of a mistake in point of fact, but 
he being nevertheless in a state of satisfaction with his architect, having 
accepted the work as satisfactory, he paid for it as done according to 
the contract. 

Then further, I will not go into detail, but I quite admit that it is 
found in the case, that there have been improper materials used, and 
the photographs which have been laid before us (if one is at liberty 
to refer to them) show plainly that Lord Bateman has had put upon him 
an amount of work utterly bad and such as ought not to have been 
certified as satisfactory, and that certainly so far from being good work is 
extremely bad work : and it not only has cost him great expense in money 
but I should think must have oooasioned him very just indignation and 
great annoyance of mind. 

The question is whether there has been any breach of this contract. 
I am of opinion that even without the proviso, upon the true construo- 
tion of this contract, no action lies. The contractor is to perform the 
work in a good, substantial, and workmanlike manner, and with the 
best materials of their several kinds, and to the satisfaction of the 
architect and Lord Bateman. That I think is the true construotion of 
that contract. They arc to be good, substantial, and workmanlike, and to 
his satisfaction, that is to say he is to be satisfied that they are good, 
substantial, and workmanlike materials and work. He was so satisfied, 
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and within the terms of this oontraot both he and his architect, the Lord 
architect by his certificate and Lord Bateman by his conduct, as a matter »?" 

of fact, were satisfied within the words of the contract, and accordingly 

the covenant in this deed was in its terms performed by the defendant, 
and having been performed by the defendant clearly no action lies upon 
it. I must say the matter is clear to my own mind upon the construction 
of the contract irrespective altogether of the proviso. 

If there could be any doubt about it, it appears to me that it is 
taken away altogether by the proviso, because the proviso says if in 
spite of the certificate of the architect of the works having been well 
and duly performed, which I already assume has been given, and in 
spite of the works having been certified as having been completed, 
which I have already said has been certified as having been done, 
if in spite of that Lord Bateman, within a year after the giving of 
the certificate, finds out such a thing as has been suggested by Mr. 
Matthews, although I do not find it stated in this case that there ^as 
been a conspiracy between the architect and the builder, he may set the 
certificate aside, and that if he finds there is a gross defect disclosed 
12 months after the certificate has been given, that he may then bring his 
action. [The learned Judge then again read the proviso F and continued.] 
What is the meaning of the proviso P Mr. Matthews was pressed in vain— 
I do not wonder at it, even with all his ingenuity, he was pressed in vain — 
to give any reasonable construction to it consistent with the maintenance 
of this action. He was obliged to say that it meant nothing. It meant 
nothing in fact ; because he said it was satisfied by saying that during 
the 12 months Lord Bateman was at liberty to say that there was no 
certificate, or that the certificate did not express satisfaction, but that after 
the 12 months Lord Bateman was restrained from saying that the 
certificate did not express satisfaction, but he contended that it did not 
bind Lord Bateman, and that he might take any other course that he 
might think fit consistently with admitting that as a matter of fact the 
architect had expressed his satisfaction. I must say that it appears to 
me to read it so would give an utterly inadequate construction of the 
proviso. Bead as a matter of common sense and common knowledge, the 
true intention of it is what has been suggested by the Court. '^ As I put 
'^ myself into the hands of the architect the architect is to certify that the 
^^ work is completed, the architect is to certify that the work is done to his 
^' satisfaction. If he does so, I must pay the contractor, but if within a 
" year I find out that he has done that wrongly, in spite of his certificate 
'^ and in spite of my payment, I may bring my action for any damage I 
''have suffered from the non-compliance of the contractors with the 
''proper sense of the contract." 



174 COMMON PLEAS DIVISION. 

187B. I do not think really any question ars^s of res jtidieata or 
Nov. 18. whether the architect is an arbitrator or not. When that arises we are 
bound by the authorities to which Mr. Matthews referred. This is 
the ordinary case, not of an arbitration, but of the employer having 
made the certificate of the architect binding in certain cases against 
himself and still more of his having made his own expression of 
satisfaction binding against himself. And having received the one and 
having expressed the other he cannot now say that he did not receive 
the one and did not express the other. It may seem a hard thing to say, 
but the answer is the answer which Mr. Justice Willes gave in the case 
of Goodyear v. the Mayor of We;yTnouth,* that if you employ an architect 
who does not know his business, and who certifies that he is satisfied when 
he ought not to express satisfaction, you must be bound by his mistake. 
It is not in the least an answer to say that you have employed an architect 
who does not know his work, and if people employ architects who do not 
know their work, and who lead them into mistakes and place contractors 
bound hand and foot into the hands of such persons, and such persons 
either pass bad work, or as it appears in this cae e actually direct bad work, 
they cannot afterwards in any equity or fairness turn round on the 
contractor, whom they have delivered hand and foot into the hands of an 
incompetent person, and say, " Now I will bring an action for damage 
** that I have sustained," as in many cases here, " because you have fulfilled 
" the direct instructions of a man whose authority I made binding upon 
" you, but as he did not know what he was about, and because I suffered 
" damage from an authority which I myself made despotic over you, I 
" now turn round upon you to make you liable for the damage I have 
** sustained." Now it may be very hard and very disagreeable to the 
plaintiff in this case, but a man must submit to the consequence of 
employing a person who seems to have allowed the use of improper 
materials in some cases and to have directed the employment of improper 
materials in others, and I am of opinion that the plaintiff in this case is 
not entitled to succeed, and the defendant is entitled to our judgment. 

Grove, J. : I am of the same opinion. The two questions — possibly 
one might call them three in this case — are first of all whether the 
covenant that the contractors will on or before a certain date do certain 
work in a good, substantial, and workmanlike manner, and with the best 
materials of their several kinds (in the case of all such materials as by the 
terms of the said specification are to be provided or purchased by the 
contractors), and with such materials as shall be supplied by the said Lord 
Bateman, his heirs, executors, or administrators (in the case of all such 
materials as by the said specification are to be supplied by the said Lord 

•86 L.J., O.P. u. 
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Bateman, his heirs, executors, or administrators), but in every event and lom 
particular to the satisfaction in all respects of the architect and of the said t? 
Lord Bateman. The second question is whether that is in fact a — — 
double covenant, a covenant for two things to be done on the behalf 
of the defendants or a covenant in which the former part is subject to 
the latter, in other words, whether the covenant independentiy and 
quite irrespective of any such certificate of the architect, or any such 
satisfaction of Lord Bateman, is that they will do it in a good, 
substantial, and workmanlike manner, and with the best materials as 
to such materials that they have to supply, or whether it is also to 
apply to the materials to be supplied by Lord Bateman which are 
to be the best materials, provided such supplying of materials be 
sufficientiy good to satisfy the architect and Lord Bateman. 

Now I am strongly inclined to the latter construction, namely, that 
the supply of the best materials on their part is to be subordinated to the 
satisfaction of the architect and of Lord Bateman, and that if after proper 
inspection and examination by the architect and Lord Bateman of those 
materials they are satisfied that this covenant is to be taken as complied 
with. And even if I were to take it otherwise, to take it as a covenant for 
two things, and not an absolute covenant, but a covenant that they will 
supply good materials, and also that whatever they supply shall be to 
the satisfaction of the architect and Lord Bateman, stiU I think the 
proviso which subsequently follows when read with the covenant, shows 
that these parties by this deed intended to limit any right against them to 
twelve months after the final certificate of the architect that the works 
have been duly performed to his satisfaction, and that the works have 
been duly completed. What appears to me in favour of the first con- 
struction of the first covenant, is that in addition to the words, " but in 
"every event and particular to the satisfaction of the architect and of 
" Lord Bateman," I find in the deed that there is a proviso giving very 
considerable power of interference both to the architect and to Lord 
Bateman. [The learned Judge then read provisos and F of the deed 
set out in the case and continued.] 

Now it certainly would be a very strong thing to say that if 
the contractors have employed, whether really good, substantial, and 
proper materials, or improper materials, and if the architect and 
Lord Bateman have a power of ordering them to make alterations, 
to remove those materials and to substitute others, and after the 
architect expresses his satisfaction and gives his certificate, whidi I 
will presentiy refer to which is called final and conclusive, that notwith- 
standing that those alterations are actually not only suggested but 
enforced by Lord Bateman or by his architeoti still if those things are 
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1875. unsound or improper, although thej have been actually found and 
2^0^18. furnished by the architect and approved by Lord Bateman, and the 
contractors are obliged at the instance of Lord Bateman to put in 
those materials instead of those previously placed in by them, they shall 
be held at any time within twenty years to have broken this covenant if 
those materials should be found to be unsound. I think the argument 
must be pushed that length because they are the materials placed by the 
contractors under the covenant, and if the materials are unsound, and if 
the breach of covenant merely depends on the unsoundness of the 
materials, they would be liable. That I say would certainly be a very 
strong thing. 

But I think it is more important in another point of view as showing, 
as it appears to me to show, what was the intention of those parties 
as gathered from the language they have used in these deeds. Now 
if you read the covenant in this way the whole seems to be perfectly 
consistent. The object of the proviso on which the decision of this case 
mainly depends is perfectly clear as far as the reason of the thing goes. 
I speak only of the deed itself, of course we know nothing a/itnide the 
deed. We know nothing about the negotiations or determinations of 
these parties, but from the deed itself, the object and meaning of the 
proviso is perfectly clear if you read the covenant in this way. That 
Lord Bateman says it may be there are certain things which are not 
discovered by the architect, it may be that there are certain materials put 
in which may turn out to be unsoimd, notwithstanding the certificate of 
the architect. I still wish to have twelve months to see how the materials 
stand that I am at all events not to be debarred from bringing an action 
until twelve months after the certificate of the architect of the completion of 
the house. And the words seem to import that ^^ if at any time within 
'' a period of twelve months from the date of the final certificate of the 
" architect that all the said works have been well and duly performed to 
'' his satisfaction, after the said works or any part thereof shall have been 
" certified by the architect to have been duly completed, and either before 
'* or after the contractors, their administrators, or executors shall have 
^' received from the said Lord Bateman, his heirs, executors, or adminis- 
^' trators, all or any of the sums of money hereinafter contracted to be paid 
*^ to the contractors, their executors, or administrators for the performance 
" thereof, it shall appear that the contractors, their executors, or adminis- 
'' trators have used any unsound materials in any part of the said works." 
It may be said that that would not therefore apply to this proviso, that 
he used materials indicated by the architect, but if it should appear that 
the contractors have used any unsound materials, then in such case it 
shall be lawful for the said Lord Bateman, notwithstanding anything in 
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those presents oontamed or any oertifioate which may have been given lom 
by the architect of the due completion of the said works, or any part v. 
thereof, to institute any action or suit or take any proceedings which the — ^!^ 
said Lord Bateman, his heirs, executors, or administrators shall think fit 
against the contractors, I cannot read them in any other sense than that 
the parties who executed this deed say, although we might otherwise be 
estopped, or if the word estopped be importing too much, we might be 
unable to bring an action after the architect has certified, and after Lord 
Bateman has expressed his satisfaction, yet, notwithstanding that the 
architect has certified and Lord Bateman has expressed his satisfaction, 
that is, notwithstanding anything in the presents contained or any 
certificate of the architect my right shall not be stopped, for that is the 
obvious meaning of the whole covenant as it appears to my mind. 

The imiversal principle is that all the parts of a deed must be taken 
together in order to ascertain its construction. And even if Mr, Matthews 
were right in its construction the proviso would qualify the covenant ; 
and if my Lord is right, and if the opinion to which I strongly incline 
it be right, that the covenant does not import that the certificate shall not 
be decisive upon these matters, then it is an absolutely clear explanation, 
the whole of the document is perfectly consistent, the reason for it is clear 
and apparent : and in order to depart from that we must be driven to 
niceties of conjecture as to what the parties possibly mean by such a 
proviso. If the construction of the covenant which Mr. Matthews 
contends for is the right one. Lord Bateman has a perfectly clear 
right of action for 20 years, and we ought to construe a very stringent 
covenant in his favour, and besides that he should have a right of action if 
the work is not well done for 20 years. But if the other construction is 
the proper one, as it seems to me it is, and the only reasonable construc- 
tion of the agreement the power of inspection and the power of removal 
are aU perfectly consistent with it, upon that view, notwithstanding all that 
the certificate of the architect is to be final ; that is to say subject to a 
year's inspection it shall be conclusive — it shall be subject to a year's 
inspeotion by Lord Bateman and his architect and subject to that year's 
inspection it shall be final and conclusive. 

The deed also says ^^ that the decision of the architect with respect 
"to the state and condition from time to time as to the completion 
"of the said works or of any portion thereof respectively, and also 
" with respect to every question which may arise concerning the con- 
" struotion or effect of the said specification, drawings, plans, designs, 
" and instructions or any of them, shall at all times be final and con-* 
" elusive of the contractors, their heirs, executors, administrators." That 
again is quite consistent, and gives a strong reason for this proviso 

II. M 



178 COMMON PLEAS DIVISION. 

rem. being infierted. But for the proviso it may be contended that as 
voTiB. against Lord Bateman a certificate would be final and condusiYey so 
that if you find out when the work is all done it is all rotten and 
improperly done you are debarred from complaining. It seems to me 
the construction we put upon it is the reasonable one, and makes the 
whole of the deed consistent, and to construe it in any other way 
appears to me to make the deed a very inoonriBtent one, and the pTOTiBO 
would be made with no object at all, and it would be inconsistent with 
the words, '^notwithstanding anything in these presents contained or 
" any certificate which may have been given by the architect." It seems 
to me that that cannot be the construction of the deed. Therefore I agree 
with my Lord, although I do not think it is absolutely necessary to the 
decision of the case that the question of soundness or unsoundness is to 
be decided by the certificate of the architect, and that if it were not for 
this proviso there would not be an action for breach of covenant. I think 
on the true construction of the deed, taking it altogether, the plaintiff's 
right of actions continues up to the end of the 12 months after the 
certificate of the architect has been given of the completion of the works, 
but that after that time the certificate is final and conclusive, therefore I 
think our judgment should be for the defendant. 

Archibald, J. : I also agree that our judgment must be for the 
defendant, and I also agree in that for the reasons given by my Lord 
and my Brother Ghrove, and it is scarcely necessary for me to add anything 
to what they have said. I need scarcely observe that the right of Lord 
Bateman imder which he maintains this action depends entirely on the 
construction to be put on this deed. Now the covenant of which the 
important part provides that the work is to be done in a good, substantial, 
and workmanlike manner, and with the best materials, goes on to specify 
that there ore some materials to be provided by Lord Bateman and some 
to be provided by the contractor, but in every event and particular to the 
satisfaction in all respects of the architect and of the said Lord Bateman. 
I read that as meaning that this work is to be done in a good and 
workmanlike manner so as to satisfy Lord Bateman and the architect, 
and that is what the contractors have stipulated to do, and upon the 
covenant alone I confess and incline very strongly to the opinion that if 
that is done, and if that satisfaction is expressed in the way provided 
that that is a performance of the covenant on the part of the contractor, 
and that except for the proviso which comes afterwards with regard to 
the year, no action would be maintainable against him, but if there were 
any doubt as to whether that was the true construction it would be 
entirely disposed of, it seems to me, when we look at the other portion of 
the deed, and, as my Brother Ghrove has already pointed out, the true 
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mode of oonstraing the dooument of this kind is to look at all the lom 
proTisions of it and see how they bear upon each other and to see what ^ 
light each part reflects upon the rest. — mpsMa, 

Now with regard to the certificate of the architect, I think it is dear 
from the passage to which I have abeady referred in the deed that the 
architect is to give a certificate not only as to the completion of the 
works, that is to say, when the work is finished, but he is made a judge 
of the soimdness and sufficiency of the materials, for he has great powers 
conferred upon bim by the clause which my Brother Grove has read, and 
which I need not read again, to order the work which is unsound and 
improper and insufficient, and so found by him or a clerk of the works 
or a foreman, to be removed and other works substituted, subject never- 
theless to such reference to a decision of the architect as hereinafter is 
provided. That is to say if done by the clerk of the works or by the 
foreman it is still to be subject to the decision of the architect. I think 
there can be little doubt that the meaning of this covenant must be that 
if the work is done to his satisfaction and that of Lord Bateman, that the 
satisfaction is expressed both with regard to the character of the materials, 
the workmanship, the nature of the work, and the fact that it has been 
finished and duly completed, and that therefore the true view of the 
covenant in my own mind is that when that is once done by the contractor 
and there is no fraud, which is not imputed here, that that is a perform- 
ance of the covenant. 

Then there come by way of proviso certain parts of the deed which 
strongly support that view of it. In addition to what I have already 
pointed out there is the clause (E) which provides that the decision of 
the architect with respect as well to the state and condition from time to 
time as to the completion of the said works, or of any portion thereof 
respectively, and also with respect to every question which may arise 
concerning the construction or effect of the said specification, drawings, 
plans, designs, and instructions, or any of them shall at all times be final 
and conclusive on the contractors. This is to be done to the satisfaction 
of Loid Bateman himself and to the satisfaction of the architect, but the 
contractors are not at liberty to dispute or to question the certificate of 
the architect when it is given. In that view of the case if the covenant 
is performed upon this work being done and certified by the architect, 
and once accepted by Lord Bateman, there would be an end to every 
remedy at once against the contractors if it were not that the parties 
have made a further stipulation by the proviso which says, '^ It is agreed 
** that if at any tune within a period of 12 months from the date of the 
** final certificate of the architect that all the said works have been well 
" and duly performed to his satisfaction/' and I agree with what baa 
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1876. already fallen from my Lord that we must assome from this ease there 
Koy.i8.has been a final oertifioate. That is the inference I draw from the 
statement in the case, and that that matter is disposed of — " That if at 
'^ any time within 12 months from the date of the final certificate of 
'^ the architect that all the said works have been duly performed to his 
^' satisfaction, after the said works or any part thereof shall have been 
" certified by the architect to have been duly completed, and either before 
'^ or after the contractors, their executors, or administrators shall have 
^' received from the said Lord Bateman, his heirs, executors, or adminis- 
" trators all or any of the sums of money hereinbefore contracted to the 
" contractors, their executors, or administrators for the performance thereof, 
'^ it shall appear that the contractors, their executors, or administrators 
'^ have used any unsound materials in any part of the said works, or 
" have in any other way not performed the said works according to the 
'^stipulations and there intent and meaning of these presents in a 
" substantial, workmanlike, proper maimer " without reading the proviso 
in detail, if anything of that kind is discovered in the year, although 
but for this there would have been no remedy against the contractor, 
still the covenant is qualified to that extent, that Lord Bateman is 
entitled to maintain an action against him in respect of that, and the 
certificate is not to operate as a bar. 

Now I draw another conclusion from this proviso. It reflects light 
upon the covenant. The object certainly must be to give that right of 
action which otherwise would not have been given. When Mr. Matthews 
was asked what was the meaning of it he said it was put in ex majori 
cautela, but it would have been idle and it might be cut out. One cannot 
conceive why a clause of this kind should be put in if it was not the 
intention of the parties taken with the other portions of the deed that 
but for this all the rights of the parties as to an action should be at an 
end. .Taking that view, therefore, I think that it is not open to Lord 
Bateman, except in case of fraud, which is not here alleged, to bring an 
action after the 12 months. Of course that does not interfere with his 
remedy against the contractor, and if it were possible in any other case 
to shew that there was fraud, which is not the case here, his rights and 
remedies would be entirely different, but taken as it stands here, and 
there being no fraud suggested, I think there is no right of action against 
the contractor, and therefore that our judgment should be for the 
contractor. 

Judgment for defendants. 

The plaintiff appealed to the Court of Appeal. The appeal was 
heard in the Hilary Sittings, 1876, and dismissed with costs. 
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Solicit(»B for the plamtifE : Norton, Rose, Norton and Brewe ; solicitors for the Loxd 
defendant : Clarke, Rawlms and Clarke, agents for Percival & Son, Peterborough. ^*jnMn 

[The report of the judgment is prepared from a transcript of the shorthand notes ^^'"^ 
of Messrs Reid & Co., Cursitor Street, E.C., lent to the author by Messrs. Clarke, 
Rawlins & Clarke, whom he has also to thank for a copy of the special case. It has 
been found impossible to obtain any note of the judgments of the Court of Appeal.] 
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In the Matteb of an Arbitration between JOHN DONKIN and THE COM- and 
PANY OF PROPRIETORS OF THE LEEDS AND LIVERPOOL CANAL. iSSSlS? 

Liverpool 
OanaL 

Building Contract — Arbitration Clause — Delay Bue to Alteration inPlans 

Alleged Partiality of the Engineer — Submimon when Revocable — 
Arbitration Act, 1889 (52 & 53 Vict., c. 49), s. 4. 

The Hiffh Court will not revoke a 8abn!iifl8ion to arbitration contained in a building oontract unlees it 
is satisfied that the arbitrator cannot deal with the matters in dispute impartiallv or without adjudi- 
eating on his own neglects and defaidta. The contractor is not entitled to have the submission revoked 
on the ground that he has claims in respect of the work done not within the arbitration clause with 
which it will be convenient to try disputes within that clause. 

By a contract under seal dated the 6th October, 1885, John Donkin agreed for the 
sum of £48,989 to construct a reservoir at Winterbum in accordance with a tender 
and specification annexed to the contract and with other documents, drawings and 
writings signed by him or referred to on the tender and specification. It was stipu- 
lated that the work should be done to the entire satisfaction of the engineer for tho 
time being of the Company. 

The 9th clause of the agreement was as follows : — 

" And it is hereby declared and agreed that in case of any question or dispute arising 
''between the parties hereto as to any matter connected with this contract, such 
"question or dispute shall be settled by the engineer for the time being of the 
" Company whose decision shall be final and binding on the said parties and without 
" appeal." 

The work was put under the superintendence of an assistant engineer who was 
constantly on the spot. The consulting engineer was Mr. Henry Rofe. During the 
progress of the works Mr. Rofe made very extensive alterations from the works as 
originally designed and shown on the plans and specification. The contractor alleged 
that the alterations were unnecessary and that their effect was that £18,800 worth of 
the original work was executed, and that the altered and extra work amounted to 
£43,600 ; and that during the progress of the works continued delay occurred owing 
to change of design and failure to deliver the working plans and by the non-delivery 
of apparatus which the Canal Company had contracted to supply. 
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1803. '^hc works were completed od 18th August, 1891, some two years after the time 

Jacuary 19. ^^^ ^^ ^^ contract. After their completion the contractor sent in a claim for 

further payment, and was dissatisfied with the mode in which it was dealt with by 

the engineer. So in June, 1892, he formulated and sent into the Canal Company a full 
slatement of his claims for extras and for damage caused by delay, and repeating his 
complaints against the engineer, alleging that he had refused to give any reasons for 
his disallowance of 12 items amounting to £5,000 under the head of extras, and that 
he had during the work threatened to refuse certificates if the contractor disputed his 
decisions. 

The Company were of opinion that a number of claims included in the statement 
had not been adjudicated upon by the engineer, and he appointed the 20th December, 
1892, to hold an arbitration under cl. 9 as to the claims. 

The contractor then moved to revoke the submission to arbitration on the grounds : 

That the engineer was unfit to decide as arbitrator because of his conduct above 
stated and because he would have to decide on the propriety or impropriety of his own 
acts and to arbitrate upon his own negligence in estimating works at £43,000 which 
had cost £63,000 to complete, or if the contractor's claims were allowed, £73,000. 

Sir K. Webster. Q.C., and R. M. Bray, in support of the motion, argued that claims 
for delay were not within the arbitration clause, and that the engineer was not a fit 
person to decide as to the extras. They cited Lawson v. WcUlcuey^ Local Bd. 11 Q.B.D. 
229 ; Roberts v. Bury OommissianerSt L.R. 4 CJP. 756, and L.R. 5 CJ*. 310 ; Jack9on 
V. Barry Roulioay Go. (1893), 1 Ch. 238. 

Jelf , Q.C., and Gore, for the Canal Company, argued — 

(1) That the claim for damages was within the arbitration clause. 

(2) That no ground had been shown for revoking the submission. 

(3) That the contractor had taken the chance of a decision in his favoor as to 
part at least of the claim. 

(4) That part of the claim had not been submitted to the engineer and he had 
shown no bias with respect to it. 

They cited Ranger v. G.W.R.^ 5 H.L.C. 72, 88 ; TrcwdaU v. Jopp, 2 Court of 
Seas., Cas., (3d. series,) 1334 ; NuUaU y. Mayor and Corpcration qf MancheiUr^ 
8 Times L.R. 513, also reported anU p. 108 ; Jamu v. James, 23 Q.B.D. 12 ; Lyon v. 
Johnson, 40 Ch. D. 579, 583. 

Day, J. : I entertain no doubt that upon contracts of this description 
contractors are bound by the term which is ordinarily introduced, 
namely, that the engineer appointed under the contract shall be the 
arbitrator upon all questions concerning the contract or arising out of 
the contract. At the same time I am clearly of opinion that, unless 
some words such as I have never yet seen imported into these contracts, 
are used, an engineer or architect, named in the contract as arbitrator, 
is not thereupon endowed with exclusive jurisdiction in case of claims 
made wliich involve the determination of whether the supposed 
arbitrator has or has not misconducted himself. I have never yet seen 
any contract the terms of which were such as to lead a court to the 
inference that the parlies had deliberately determined that the person 
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whose oonduot was impugned was to be the arbitrator to determine XfDonkin 
whether his conduct was justly impugned or not. It would be con- Pioprioton 
trary certainlj to the ordinary notions which one entertains of the liTerpooi 

administration of justice to provide that a person should be called upon 

to determine whether a third person had or had not a claim against an 
employer which inyolved the question of whether the arbitrator hinifleH 
had brought that claim about by his own negligence or misconduct. 
Therefore it is clear to my mind that, upon a contract such as the 
present and which contained such words as these, the engineer is not 
entitled to arbitrate — ^has no jurisdiction to arbitrate upon any question 
involving his own misconduct; and that if any question involving his 
own misconduct is raised, the jurisdiction of such engineer is ousted, and 
the person is left to his ordinary remedy at law to secure redress. 

The present application is one to revoke the submission to arbitration, 
and we are asked to revoke the submission to this arbitration on the 
ground that some portion of the questions and the matters in dispute 
between the parties and which are to be submitted to arbitration, are 
questions involving misconduct on the part of the arbitrator ; that is to 
say, misconduct in the sense of failure to deliver plans or to give 
instructions within reasonable times. The great bulk of the claim, or, 
at least, a large portion of the claim, is xmconnected with any such 
alleged misconduct, but is matter which, ordinarily speaking, falls 
within the contract or arises out of the contract, quite irrespective of 
any alleged misconduct on the part of the engineer, and is matter which 
the parties have deliberately by their own contract elected to refer to 
the engineer, and matter which, therefore, the engineer has clear juris- 
diction to try, and which the parties are entitled to have tried by the 
tribunal which they have selected by their contract for the purpose. 
I should not have hesitated in the present case to hold that this sub- 
mission should be revoked, if I had been satisfied that a substantial 
portion of this claim was in respect of some misconduct of the proposed 
arbitrator or of the engineer appointed by the contract. [The learned 
Judge then went through the claims of the contractor in respect of 
alterations and delay, and continued.] But I am not satisfied that 
those are charges of delay other than such charges of delay as 
naturally will arise in the course of any extensive works of this 
description. I am not satisfied at all that they are charges of delay 
which had the character of charges of misconduct on the part of the 
Company's servants, that is to say, charges of negligence on the part 
of the Company's servants to provide the necessary plans within a 
reasonable time ; but they may be taken to be, and they would seem 
prinndfade to be, claims for delay in the ordinary course where change 
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1808. of plans takes place. Now, ohange of plans is neoessarily contemplated 
JaniJ^ 18. in works of this more or less uncertain description where so much 
depends on the character of the ground when it comes to be disturbed, 
and where so much depends on tiie adaptation of means to ends which 
are constantly varying with the derelopment of works of this character ; 
the applicant has failed to satisfy me that he has a substantial claim 
against the Company in respect of negligent discharge of duty on the 
part of the engineer who is appointed the arbitrator under the contract. 
It seems to me that it would not be right, unless I were thoroughly 
satisfied that there was such a bond fide and substantial ground of 
complaint in respect of such matter, to revoke the submission merely 
upon the groimd that an engineer in this position is disqualified from 
acting as arbitrator by reason of his having been employed on behalf of 
the employer to superintend the work of the contractor ; to control the 
contractor; and to act in the interests of the employer towards the 
contractor. That is naturally the position which an engineer or architect 
under contracts of this description always occupies, and this provision is 
one which has been in force for a very great number of years. For a 
very long period that has been found satisfactory to contractors, on the 
one hand, and to employers, on the other, and is not likely lightly or 
idly to be interfered with or such submissions to be revoked, except upon 
grave and substantial grounds. I do not mean to express any opinion, 
and I hope it will not be supposed that I entertain any opinion, for I 
certainly do entertain no opinion, as to whether the contractor in this 
case has or has not reasonable good and just groimds of complaint 
against the engineer. I myself always regret it when I find that 
employers insist upon the enforcement of conditions of this description. 
I think myself that it is eminently desirable, in the estimation of any 
just-minded man, that any dispute which he has with his fellow should 
be determined by some impartial person, and I think it is very 
undesirable that the decision of disputes of this sort should be insisted 
upon by persons who may be even suspected of partiality. These 
persons have made a contract imder which they have left it to the 
engineer to determine these matters. The engineer has acted in the 
interest of his employer. He is now called upon under this contract to 
act as arbitrator. The parties have made their contract and they must 
abide by their contract. I cannot interfere with the contract until I 
am satisfied that upon the evidence the person so appointed to act in 
the matter is a person who has become interested in the result by reason 
of some charge which is involved in the claim which is made and upon 
which he has to adjudicate. As I am not satisfied upon that subject I 
feel that I should not be justified in interfering at this stage with the 
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submissioii which I am asked to decide should be revoked. I am of £« Donkm 
opinion that this application fails for the reasons which I have pro^ton 
endeavoured to explain, but I hope it will not be understood that in any liverp^i 

way I express any opinion whatever upon any of the facts which have 

been brought before us. Upon the facts all that I say is this, that I am 
not satisfied at present on these affidavits that the arbitrator has so 
conducted himself that the submission ought to be revoked. Under the 
present circumstances I am not satisfied that we ought to revoke this 
submission upon the groimd that a substantial portion of the claim is a 
claim which involves a charge of misconduct, in the sense which I have 
endeavoured to explain, against the engineer. 

Collins, J. : I am of the same opinion. The application is to revoke 
the submission. The applicant is a contractor who says he has a claim 
against the Company of Proprietors of the Leeds Canal to the extent of 
a sum of between £6,000 and £7,000 for work done under the contract ; 
that is to say, for extras properly ordered by the person who is charged 
with the duty of ordering them, if he thought them necessary, namely 
the engineer imder the contract. He says also that he has another claim 
which he says is one outside the contract for an independent wrong, 
namely, for the default of the defendants through their engineer in 
furnishing him with the necessary plans, whereby he was delayed in the 
performance of his work ; and under those circimistances he asks the 
Court to revoke the submission. He comes here, therefore, admitting 
that as to rather more than half the nominal amount of his claim there 
is unquestionably jurisdiction in the engineer to decide it : as to another 
part of his claim, he says that there is no jurisdiction, and the grounds 
upon which he puts his application is, as to that part which is within the 
jurisdiction, that he has a right in one and the same action to embrace a 
claim for damage which is not within the submission, and a claim for 
money payable which is within the submission ; and he says that the 
two are so linked together that he ought to be at liberty to try them 
before one tribunal, and that therefore it is inconvenient to try them 
before the engineer on grounds he indicates, and that therefore he ought 
to be at liberty to revoke the submission which covers that part of the 
claim, as to which he admits that there is jurisdiction in the engineer to 
deal with it as arbitrator. Now when one examines the contract and 
examines the grounds which are put forward by the applicant, I am of 
opinion that he has not made out his case. The contract gives very full 
powers indeed to the engineer; and the last clause of the contract 
provides that " in case of any question or dispute arising between the 
** parties hereto as to any matter connected with this contract such question 
^' or dispute shall be settied by the engineer for the time being of the 
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1808. ^* Company, whose deoision ahall be final." And the 87th clause of the 
jannitfy 19. appended speoifioation, whioh is also made part of the contract, provides 
further " that the engineer shall have full power to order any alterations 
''in, additions to, or deductions from the works included in the contract 
'' that he may consider advisable, and the contractor shall be bound to 
'' execute any extra or other work which may be required by the engineer, 
'' or to leave unexecuted any work which the engineer shall require not to 
" be done, or to alter any portions of the work in any manner that the 
*' engineer may require, etc., etc., [reading clause to the words] without 
'' extra charge." Clause 91 is also important. It says: '' No alterations, 
'' additions, or deductions that may be made to or from the works shall in 
" any way invalidate the contract," etc., etc., [reading to the words] " shall 
'' certify the same in writing." 

Now by the contract between the parties the engineer is placed in 
complete control over the contract. It is his duty to direct the contractor 
according to his judgment as to what he is to do. He has complete 
power to alter the contract and to order extras under the contract ; and 
the contractor by virtue of this contract cannot complain, even though a 
very large amount of the original work contemplated by the contract is 
omitted, and a very large amoimt of work not contemplated by the 
contract is introduced. That is a matter as to which he has bound 
himself by the terms of his contract to leave himself in the hands of the 
engineer ; and so far as any complaint of his is based on the fact that 
having expected to do works of a certain character embraced in the 
contract he has foimd himself compelled to do works of a diffierent 
character not embraced in the terms of the contract, but atill covered by 
the provision as to extras — so far as he grounds any complaints on these 
facts, he has no cause of claim whatever. 

Now that being so, over and above the fact that a large amount of 
extras, which he had not thought he might have to deal with, have been 
ordered by the engineer to be done, and that delay has thereby been 
caused, he says that there has been also delay by the unreasonable 
withholding of the plans necessary to his purpose in order to execute the 
works ordered by the engineer. Now I want to see how far these 
allegations carry him in the direction of saying that the engineer who is 
the person designated by this contract as the person to arbitrate between 
them is for any reason unfitted to arbitrate in this matter, and the 
applicant bases it on two groimds, as I understand, mainly. First of all, 
he says it ought to be dealt with as though he had actually commenced 
an action and proceedings were taken by the defendants to stay the action 
under the provisions of section 4 of the Arbitration Act, 1889, and that 
it is to be decided on the same grounds, vus., tha4; the judge if satufied 
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that there is no sufBcient reason why the matter should not be referred s$ DonUn 
in accordance with the submission, and that the applicant was, at the time propHeton 
the proceedings were commenced, and still remains, willing to do all Liverpool 

things necessary for the proper conduct of the arbitration, may direct a 

stay. Therefore, so far as he bases it on the 4th section, his point seems 
to be this, that he has a cause of action which could not be referred, that 
it is more convenient that that cause of action should be tried by the 
same tribimal that decides the cause of action which can be referred, and 
he submits by reasou of the fact that there is a cause of action against 
the arbitrator which cannot be referred to him, that therefore the 
submission ought to be revoked. Now, coming at this stage when he is 
dotninm litis and e^n establish his daim as he chooses, and has a valid 
claim in his view for £6,000, as to which he has contracted to submit 
himself to arbitration, it does not appear to me that he is in any way 
boimd to hamper that claim by introducing another claim for damages 
as to which he has not contracted himself to submit to arbitration ; and 
he cannot come here and say, " I have elected to join this other claim, 
'' and therefore I claim to revoke the submission." There is nothing, as 
far as I can see at present, to prevent him, if he chooses — at all events, 
at this stage, he can consider his whole position — saying he has a right 
to go to arbitration. He has an obligation to submit to arbitration as to 
£6,000 of this claim : he is not bound to super-add the other daim. He 
might bring his action for the £5,000 now if he liked, or for any damages 
he chose without in the slightest degree embarrassing and putting aside 
his claim for extras. On the one ground — ^the mere groimd that he has 
a right of action which it would be inconvenient to try before the same 
tribunal as an arbitrator — he suggests that that in itself is a reason why 
it is not convenient that the matter should be referred but it seems to me 
it would be very wrong to lay down as a principle that that position 
holds good, because one cannot help knowing that where the contractors 
have boimd themselves to the onerous terms which are usual in these 
contracts when it comes to the point they constantly try to avoid 
going to the arbitrament of the engineer who necessarily has indicated 
an opinion on the matter. Well, if it were open to them, merely by 
bringing an action against the other party to the contract for something 
done independently of the contract and putting it in the same writ with 
the claim for extras, to relieve themselves from the obligation of going to 
arbitration by that simple expedient, there would be no use at all in 
introducing this clause as to arbitration to which they assent in these 
contracts, at all. 8o that one has to scrutinize to see whether there is 
really any thoroughly substantial claim for some wrong outside that 
whidi it is contemplated by the oontraot shall be submitted to the 
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1808. arbitrament of the engineer. That is one ground. The other ground 
Janiuuy 19. that it is put upon by Sir Eichard Webster is not merely this question 
of inconvenience a sufficient reason and so on, going to discretion, but 
it is a ground which, if established, would show that the arbitrator was 
unfit for the post, that is to say, he suggests, that there is such a bias on 
the part of the arbitrator as to unfit him for the quasi-judicial position 
of an arbitrator. Now it comes back very much to the same point when 
we examine the allegations in the affidavits, because, though there are 
general allegations by the contractor that the engineer disallowed claims 
which he ought to have allowed, and behaved in such a way as in the 
opinion of the contractor to evince partiality, he does not descend to 
particulars in any way or point to any concrete instance which would 
afford evidence that the engineer was acting otherwise than bond fide. 
It is obvious that in a long contract of this kind there must be endless 
topics of complaint between the contractor and the engineer. There 
must be a great deal of friction, and no amount of friction of that kind 
would be a sufficient ground for relieving the contractor from his contract, 
which is to accept the arbitrament of the person who really is the master 
of the contract, and whose right it is to dictate to him how he is to do his 
work, what amount of work he is to omit doing, and what extra work he 
is to do. Mere friction will not do. On the other hand, it is equally 
clear, and although a contractor has bound himself to accept the arbitra- 
. ment of an arbitrator who is necessarily not an unbiassed arbitrator, the 
engineer may so commit himself to an adverse opinion as to make it clear 
that he is not going to give a judicial or quasi- judicial mind to the 
consideration of a dispute arising upon the contract, and if that were 
made clear to the Court, the Court would of course refuse to allow him to 
act as arbitrator. The case of Nuttall v. Corporation of Mancheater^^^ 
has been cited as an authority for that proposition. The decision there 
I say nothing about. It has been suggested by Mr. Jelf that it is not 
consistent with another decision of the Lord Justices in another applica- 
tion of the same kind,W but the principle laid down there no one can 
quarrel with. The judges satisfied themselves in that case that there 
was conduct on the part of the engineer which showed that he could 
not and would not bring an unbiassed mind, or a mind in a quasi- 
unbiasSed condition, to bear upon the questions submitted to him in 
the arbitration. He had indicated that he would not as an arbitrator 
consider it at all. He had committed himself to a particular course 
which in their view groimded the inference that he could not bring any 
judicial capacity to bear upon it at all, and if you arrive at the conclusion 

(a) (1891) 8 TfmM L.B. 613, reported alao ante p. lOSL 
(h) Jaekaon ▼. Bany Railway Co. (1888), 1 Ch., 838. 
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of ooTiTse he oould not be arbitrator. On the other hand the mere faot jetDonUi 
that he has been obliged to take an adverse line to the contractor on the PropHeton 
point in question is no ground for relieving the contractor from going to i3?«?^? 

arbitration before him, because that is the very thing that the contractor "^' 

has contracted that the engineer shall do. 

Now in this case, when one examines the grounds which the contractor 
puts forward, I find that in the forefront of his ajBGidavit he puts the 
enormous amount of extras that has been introduced into the contract — 
the radical change which has been made in what he had to do from what 
he expected he would have to do. That is put in the forefront. So far 
as his case rested on that, as I have already pointed out, he has no case, 
because that was a matter which the engineer was entirely justified in 
ordering if he thought fit. But then he snper-adds to that that there 
was a delay in giving the plans. Now I have looked at his aflSdavit very 
carefully with a view to see whether he does do what in my judgment it 
is necessary that he should do in order to succeed on that ; that is, to 
show that there was delay in giving the plaintiff plans, other than the 
delay incidental to a radical alteration in the work to be done. Now he 
has shown that the forefront of his complaint is a radical alteration in 
the contract. He then adds that there was delay in giving the plans. 
Undoubtedly there was delay. It is common ground that there must be 
delay, and, so far as that delay was reasonably incident to a change in the 
plans, that is no groimd of independent action against the defendants at 
all. And I am not satisfied here — ^and I should require to be satisfied in 
the case of a person who was trying to get out of that which is a clear 
part of his obligation, namely that of going to arbitration before this 
engineer — ^I should require to be satisfied by very dear evidence that he 
had a really substantial claim for some wrong done outside the contract 
and outside the terms of the submission before I yielded to the assertion 
that he had such a claim as a ground for relieving him from the obliga- 
tion of going to arbitration. 

Now, as has already been pointed out by my learned Brother, not only 
is his case open to that observation made on his own affidavit which 
grounds his application here, but when one comes to look at what he did 
before this application was formulated we find that in August, 1891, after 
all the work had been done under the contract, he sent in a most 
elaborate claim. He sent that claim in, accompanied by a letter going in 
the greatest possible detail into all his claims, and at the end of those 
claims he unquestionably did put in a claim which is in the nature of one 
for damages for delay as to some arrangement of valves which he says 
involved him in considerable delay, inasmuch as he was not placed in a 
position to do the work he was ordered to do; and in explaining his 
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1809. ground of oomplaint as to that delajr in his letter lie does not aUude to 
ianiuuT 19. the Want of plans, though he must have had the matter in his mind and 
he must have had all the faots in his mind as to the delay caused by the 
want of plans. He never alludes to it at all, and he does put his delay, 
not as delay caused to him by the failure of the defendants to give him 
the materials for going on with the work, but he puts it as delay on the 
part of the defendants in withholding payment of money that was due to 
him after it was due, and all these complaints which are formulated in 
the notice itself are of the same character. He says, *' I make this claim 
** in accordance with the notice given on the 18th November last. It is 
'^ quite evident that the delay has been made for the benefit of the Company, 
*' and surely you do not wish me to be a loser for their benefit, but, whether 
*^ the delay has been made for the purpose named or not, the claim must 
^* be paid, as it is beyond all reason that I should be expected to be at the 
" expense of waiting here for twelve months after the works are completed, 
** and that the Company should hold £8,474 of my money for the same 
" period without any acknowledgment." The delay he is complaining of, 
there is substantially the delay, after the work had been done in paying. 
8ir Richard Webster points out that it is a claim sent in by an unskilled 
person — sent in by the contractor without legal advice. I think that is 
against Sir Richard Webster's case, because an imskilled person would 
not divide, with the nicety which his legal adviser might, a claim under 
the contract for extras from a claim sounding in damages for some breach 
by the defendants outside the contract. It is obvious to my mind that 
he was then intending to formulate all his claim for all the money 
payable by the defendants to him, and he must have had in his mind at 
that time all the facts on which he now bases his claim for delay. I am 
of opinion that no case whatever has been made pointing to any 
misconduct or bias in the arbitrator, outside the mere fact that he may b^ 
liable to an action as suggested by the plaintiff, and I am not satisfied 
on the affidavits of the plaintiff that there is that solid substantial ground 
for believing that there is an independent right of action for some wrong 
outside the submission such as would justify us in saying that the two 
rights exist, that they ought to be tried by one tribunal and that the 
designated tribunal, the engineer, is unfit to try them. On these grounds 
I think this application ought to be dismissed. 

Motion dismissed with costs. 

Boliciton for the plaintiff : Stewart A Son. 

SolicitorB for the defendant : W. J. Flower A Nusaey, agents for Killick, Hntton 
ft Vint, of Bradford. 

[This report is baaed on the shorthand note of the case taken by Mr. Alfred H. Law.] 
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SCHOOL BOARD fob LONDON «. JOHNSON. 

Building Contract — Condition as to Fraud or Wilful Deviation* 

To proTe breach of a condition aa to recovery by the building owner, for fraud or wilfol deviation from 
thetmnaof a building contract, it is neoeeaaxy to show that deliberate and mbctantial variations ba%'e 
been made with the object of benefiting the contractor or saving his pocket. 

The defendant contracted with the plaintiffs to erect school-housee for them by 
three contracts dated respectively 2nd January, 1885, 16th June, 1885, and 23rd June, 
1885. All the contracts, except with reference to the place and position of the 
school-house to be erected, were in identical terms. The material conditions are the 
following : — 

(3) The whole of the works, as shown on the drawings or described in the specification, or reasonably 
to be Inferred therefrom, or set forth in such drawings and instructions as may be from time to time 
during the progress of the works given by the architect to the contractor, shall be executed by the 
contractor with the best materials of their several kinds, and the moat ddlfnl workmanship, to the entire 
satisftkction of the architect. 

(4) No additions, deductions, alterations or deviations made in the works shall annul or invalidate the 
contract, but the value of such additions, deductions, alterations and deviations (if any) shall be 
assessed by the architect and added to or deducted from the amount of the contract, as the case may be, 
subject only to the proviso in clause 6. 

(6) The architect shall have full power and authority from time to time, and at all times, to make and 
issue such further drawings, and to give such further instructions and directions as may appear to him 
necessary for the guidance of the contractor and the good and proper executi(m of the works according 
to the spedfioatiou, and tiie contractor shall receive, execute woid obey, and be bound by the same as 
fully and effectually as though they had been mentioned and referred to in the spedflcation ; and the 
architect may also alter and vary, or only partially execute any of the works contemplated by the 
specification and contract, but the Board shall not become liable to the payment of any charges in 
respect of any such additions, omissions, variations or deductions, unless the instructicms for the same 
shall have been given and signed by the architect as an official order (on the recognised printed form) 
and counter-signed by the Clerk of the Board (such oounter-aignatnre being necessary in the case of 
sums included in the contract amount), nor unless the same shall have been claimed for by the contracts 
in writing within seven days after the week In which the same shall have been executed, such claim to 
contain the description and the quali^ of such works so done, the labour employed and materials used 
therein, and to be accompanied by vouchers for all labour claimed for. 

(9) The architect shall have at all times access to the works, which shall be entirely under his control, 
and he shall have full liberty from time to time, and at all times, to inspect the materials and workman^ 
ship employed in and about the works hereby contracted for, and he may at any time reject any of the 
materials or workmanship furnished by the contractor which may appear to him to be defective, unfit 
or improper for the several purposes to which they have been or are intended to be applied, or which 
are not in accordance with the description mentioned in or intended by the specification, or the 
drawings, instructions and directions respectively, and the contractor shiJl forthwith remove all such 
materials and workmanship so rejected when required to do so by the architect, and shaU remove and 
carry away the same from the works and lands of the Board, and shall replace the same with sudi better 
and more sufficient quality and descriptions of materials and workmanship aa shall be satisfactory to the 
architect, and in case the contractor shall neglect or refuse to comply with the f or^poing conditions it 
shall be lawful for the architect, on behalf of the Board, by his agents, servants, and workmen, to remove 
the materials and workmanahip so rejected, or any pari thereof, and to replace the same with such 
other materials and workmanship as may be saitsfbctoiy to him; and the Board may, on the certificate 
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jggi^ of the architect, dedact the ezpenaes incurred thereby, or which the Board may thereby be pat to or be 

_ * liable for, or which may be or become due to the contractor, or to reooyer the same I7 action at law 

Hay 6. from him as the Board may determine. 

October 31. (11) The contractor shall give all neoeaaaiy personal saperintendence daring the execution of the 

November works, and shall constantly employ thereon one good and competent foreman, csreful and skilled in the 

22. trades and callings required by the specification, to manage and direct in the absence of the contractor, 

~~~~~^ and such foreman shall, on behalf of the contractor, receive and have charge of such drawings, specifi> 

cations and docnmenta as may be famished for the goidanoe and use of the contractor, and shall also 

receive and obey all snch instructions as may be given by the architect, and shall not be changed 

without the consent of the architect, but may be objected to by him, and thereupon the contractor shall 

forthwith dismiss such foreman and employ another good and competent foreman in his stead, and so 

on from time to time, and as often as the architect may require. 

(16) Any defects, shrinkage and other faults which may appear within four months from the completion 
of the works, and arising out of defective or improper materials or workmanship, are, upon the direction 
of the architect, to be amended and made good by the contractor at his own cost, unless the architect 
shall decide that he ought to be paid for the same, and in case of default the Board may recover from 
the contotkctor the cost of making good the works. 

(19) The contractor shall be entitled to payment for his work in manner following, that is to say— to 
an Instalment every month equal in amount to four-fifths of the prime cost of the work executed in the 
preceding month, according to the value of the same as computed by the architect, and to the balance 
(whatever the amount of the same) at the end of four calendar months after the architect shall have 
given his certificate in writing to the Board and to the contractor that the works have been completed 
according to the true intent and meaning of the specification and of theee conditions, and have been 
delivered to the Board. Provided, nevertheless, that no such certificate shall be given until the 
contractor shall have delivered to the architect a full and particular account in writing of all his claims 
npon the Board in respect of the contract and everything therein and herein contained, including all 
daims for extras and additions. 

(20) A certificate of the architect, or an award of the referee hereinafter mentioned, as the case may 
be, showing the final balance due to the contractor, is to be conclusive evidence of the works having 
been duly completed and that such balance is payable to the contractor at the time under clauses 18 
and 23, and until such certificate or award shall have been given the contractor shall have no claim 
whatever at law or in equity against the Board for any balance alleged to be due to him in respect either 
of the works comprised in the contract or of any extras in addition thereto. 

(22) Lastly.— It is expressly provided and agreed that no final nor other certificate shall, imder any 
droumatances, cover or relieve the contractor from his liability for any fraud, default or wilful deviation 
from this contract and the works described in the drawings and specification, but he shall remain 
responsible for four jrears from the time of the completion of the works for such fraud, default or wilful 
deviation, and for the consequences thereof, whether the same be discovered or noted previously or 
Bnbseqaently to the granting of such final or other certificate. 

After the work was completed and certified, the plaintiffs, on 24th March, 1890, 
brought an action against the defendant on the grounds (1) that he had been guilty 
of fraud, default and wilful deviation from the works described in the drawings and 
specification annexed to the contract, within the meaning of the 22nd condition ; 
(2) that he had obtained the architect's certificate by false representations as to work 
and materials done and provided. The defendant denied these allegations, and pleaded 
that the works were carried out in pursuance of the contracts, drawings, and 
specifications, and under the direction of the plaintiffs' architect 

The case came on to be heacd before Denman, J., and a special jury, but after 
being opened was referred by consent to Mr. H. A. Hunt, architect and surveyor, for 
investigation and report to Denman, J., on the following questions :— 

(1) Whether the defendant had been guilty of fraud in carrying out the three 
contracts. 

(2) Whether the defendant had been guilty of scamping the work in his own 
interest. 

(3) Whether the defendant had been gmilty of wilful deviation from the 
contract in the sense of intentional and substantial departure from them with a 
view to hiB own interest 



QUEEN'S BENCH DIVISION 193 

(4) To what amounts the biiilrlingB were the worse by reason of the defects school 
caused by the defendant being so guilty of any of the aforesaid three breaches, ^^ondon' 

(5) Whether any, and if so, which, of the aforesaid breaches were discovered , . »• 
withm four years. 



Further consideration was adjourned until receipt of the report. 
The action came on for further consideration on the report, the material parts of 
which are set out in the judgment. 

Lockwood, Q.C., and Ram for the plaintiffs. Reid, Q.C., and Gore for defendants. 

Denman, J. : [After reading the various conditions of the contract 
and the plaintiffs' statement of claim, the learned Judge continued.] 
The plaintiffs in this action sought to recover very large sums of money, 
amounting on the whole to £4,000 odd, against the defendant in respect 
of work done or omitted to be done by him some years before action 
brought, on three Board schools which defendant undertook to erect for 
the plaintiffs under three contracts which for all practical purposes were 
identical in their provisions. The defendant had been paid soon after 
the completion of the several schools upon certificates of the architects, 
but it was contended that the Board was entitled to claim damages not- 
withstanding the lapse of time since the receipt of the sums paid, and 
notwithstanding the architects' certificates, by reason of the special 
provisions of the contracts between them and the defendant, and on the 
ground that the payments made to him had been obtained by fraud. 
The provisions of the contracts bearing upon the disputes between the 
parties were contained in the contracts themselves and in the specifi!ca- 
tions and conditions annexed thereto. The prices were respectively 
£11,600, £12,200, and £12,900; total, £36,700. The main provisions 
constituting the relation between the parties were contained in the 
following conditions : Nos. 3, 4, 5, 9, 11, 16, 19, 20 and 22 (set out 
supra). The plaintiffs, on March 24, 1890, brought their action for 
alleged breaches of the three above-mentioned contracts, and it is 
important to observe the exact nature of these complaints as set out in 
their statement of claim. The defendant in his defence denied that he 
had been g^ty of any fraud, default or wilful deviation, and in 
paragraph 4 set out the 20th condition of the contracts, which provided 
that a certificate of the architect showing the final balance due to him 
was to be conclusive evidence of the completion of the works, and that 
the balance was payable. The defendant alleged that he had received 
such certificates, and that the time provided by condition 16 {i.e., four 
months) had long since elapsed. The plaintiffs delivered particulars at 
various times of defects which they alleged to have been discovered and 
to be due to fraud, default or wilful deviation. I do not think it 
necessary to call attention to the mere question of the dates of the 

discovery of the several alleged defaults, for reasons which will be obvious 
II. N 
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18W. presently. The ease came on to be heard before me and a special jury 
^omabetr q^ '^slj 5 last, whcn counsel for plaintifEs proceeded to open the case. 

It very soon became apparent that the case was one wholly unfitted for 

investigation by a juiy, as it consisted of three claims for siims 
respectively of £2,130, £1,000 and £880 made up of numerous kinds of 
alleged deficiencies in multitudinous matters, said to have been 
improperly dealt with by the defendant, and requiring- a protracted 
examination of plans and documents by a person having such knowledge 
as only architects and surveyors possess. 

The parties having desired my opinion as to the construction to be put 
upon clause 22 of the conditions, I intimated that I thought the 
plaintiffs, in order to recover, would have to make out something in the 
nature of what is popularly known as " scamping the work " in order 
to entitle them to go behind the certificates given three or four years 
before action, and after some discussion the counsel agreed that it 
should be referred for inquiry and report to an architect to be chosen by 
me, who should investigate and report to me on the claims in the 
action, and that upon his report I should direct judgment from which 
there should be no appeal, and deal with all costs; and an order was 
drawn up by consent to that effect. 

I appointed Mr. Henry Arthur Hunt, of 45, Parliament-street, 
architect and surveyor, to hear the case and report upon the questions 
raised by consent of the parties, which were as follows : (1) Was the 
defendant guilty of fraud in carrying out the contract P (2) Was the 
defendant guilty of scamping the work, with a view to his own interest P 
(3) Was the defendant guilty of wilful deviation from the contract in the 
sense of intentional and substantial departure from the contract, with a 
view to his own interest P (4) To what amount, if any, are the buildings 
the worse for the defects consequent on the defendant so being giiilty of 
each of the three previously-named breaches (if any) and (if not necessary to 
replace) what the defendant has saved by such breaches P Mr. Hunt, in 
pursuance of this order, held an inquiry, which lasted upwards of 20 days, 
and inspected the schools in question, so far as he deemed necessary, and 
heard counsel and witnesses for both sides, and eventually, on August 10 
last, reported to me as will appear presently. The case was put in the 
paper for judgment on the last day of the sittings before the Long 
Vacation, but it was then agreed by both parties that the report raised 
questions which would require more discussion than the parties had 
contemplated, and that it would be better that it should stand over for 
discussion imtil after the Long Vacation. 

Accordingly, on October 31, the case came before me again, and after 
some further discussion it was agreed that I should, after going through 
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the shorthand notes of all the prooeedings before Mr. Hunt (which I school 
have since done), and ascertaining from him his intentions as to the London 
ambiguous expressions in his report, give judgment without further johnaon. 
argument, imless I saw any reason for requiring further discussion. 
Having now had the opportunity of seeing Mr. Himt and obtaining 
his view of the case, I see no reason for abstaining from giving 
judgment; but before stating the result at which I have arrived it 
will be right that I should state seriatim the result of the inquiries I 
addressed to Mr. Himt as to the exact intentions of his mind in all 
cases in which the language of his report is at all ambiguous; and 
I may add that, having carefully gone through the shorthand notes 
of all the prooeedings before him, I can see no reason to doubt that the 
conclusions he has arrived at, as now more fully reported to me, are the 
correct conclusions to be drawn from the evidence upon a correct view of 
the questions upon which the case turns. 

The first finding is as follows : " The defendant was not personally 
" guilty of fraud, but to a small extent a plumber was guilty in laying 
" light lead in the gutters to the amount of 7 cwt., of the value of 
" £5 5s." Mr. Hunt informs me that he was clearly of opinion, and 
indeed the learned counsel who conducted the case before him was 
obliged to admit, that in no single case was there any reason to 
suppose that the defendant had any fraudulent intent. The finding 
with regard to the plumber's conduct was inserted by him in consequence 
of an argument that nevertheless the defendant might be responsible 
because the plumber who laid light lead to the extent of £5 5s. 
in the gutters was an agent for the defendant, and so the defendant 
was responsible for his fraud. He informs me, however, that this act 
of the plumber was known to no one else. I am not of opinion that 
it was the intention of clause 22 of the conditions that in such a case 
as this the Board should be entitled to go behind the architect's 
certificate at any time within the four years as contended for the 
plaintLSs. I do not think that the cases relating to liability for 
fraud of an agent apply to such a case, or that defendant, in the absence 
of personal fraud, can be rendered responsible, however fraudulent the 
conduct of the phmiber may have been. 

The second finding was as follows : " I say that generally the work 
" has been w^U done, notably the lead work, the joiners' work, the 
'^ plasterers' work, the brick and stone work, and that although there are 
'^ serious failures in the drainage work of at least one school, I do not 
'^ consider that, as a whole, the work has been ' scamped.' " It is 
obvious that this finding is open to the objection that it does not 
answer the question put ; but, after reading the shorthand notes and 

N 2 
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1881. making full inquiry of the referee, he informs me that he considers 
November the fair result of his minute inquiry to be this — (1) that, looking at the 

'■ — work done under the three contracts as a whole, he is of opinion that 

it was well and conscientiously done ; (2) that as regards the drainage 
there were serious defects; hut (3) that these defects were not due 
to any desire on the part of the defendant to obtain any advantage 
for himself, nor on the part of any foreman employed upon the works 
to make the contract a more advantageous one for the defendant, but 
that such defects were due to the slovenly work of the persons actually 
engaged upon the work, which ought to have been objected to at the 
time by the plaintiffs' clerks of the works, who were not called as 
witnesses, and who seemed to him to have done their part in the most 
perfimctory manner. I may say that upon this part of the case there 
was a serious conflict of evidence between a witness named Keech and a 
foreman of defendant's named Spicer, as to which the referee felt himself 
unable to accept the version given by Keech, who was the plaintiffs' 
witness, as against that of Spicer, who was called by the defendant. 
But even assuming that tliere was some blame to be attached to the 
defendant's foreman in respect of the work done and the deviations from 
the contract, so far as the drains were concerned, I think the referee is 
right in the view he takes of the case — viz., that the defects in the drains 
cannot be ascribed to any desire on the part of the defendant, or any one 
responsible to him, to put money into his pocket, but rather to a loose 
surveillance on the part of the plaintiffs' clerks of the works and to an 
erroneous notion thereby entertained by the defendant's workmen that 
what was being done was being done in exact accordance with the 
contract, or at most to a still more erroneous notion that it would be 
pleasing to the defendant if they did the work at less expense to him 
than if it were done in strict accordance with the contract. 

As to the third question, I have had considerable difficulty in appreciat- 
ing any distinction between its meaning and that of the second question, 
but it is not necessary to discuss this question in the view I take of the 
findings, which were as follows : " I say there have been substantial 
"departures from the contract — (1) with the full cognizance of or to 
" comply with the wishes or orders of the clerks of the works — which have 
" doubtless put money in defendant's pocket, but should have been 
" adjusted by the measuring surveyors in the usual way ; (2) there has 
" been a departure in the width of the wall gutters. Although it is difficult 
" to ascertain from the drawings what the width should be, and the specifi- 
" cation does not explicitly state the minhmnn \iddth of a wall gutter, 
" still I am of opinion that about 20 cwt. of lead has been saved in two 
" of the schools and 3 owt. additional put into the third." Here, again, 
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it was neoessory that I should ascertain from the referee the full meaning school 
of his findings, and upon inquiry as to these I find that what he intends London 
to report — and I can see no reason for dissenting from his conclusions — Johnion. 
is as follows : (1) That there are several cases in which work has been 
done in a way substantially different from that provided for in the 
oontract and specification, and that in some of such cases the effect has 
been to put money into the pocket of the defendant, but that the work as 
actually done was either expressly sanctioned by the clerks of the works 
of the plaintiffs or done with their full cognizance, and that in other 
cases of such departure the defendant might liave claimed an addition to 
the contract price, which on adjustment, after measuring the work, might 
have been set off against the cases in which defendant had been the 
gainer by other departures, and that no such adjustment had taken place. 
(2) That in the case of the wall gutters the contract had been departed 
from, but that, owing to the ambiguity of the specification, and drawings 
applicable to each work, there was no reason to impute any unfair 
intention either to defendant or his foremen in consequence of such 
departure. The referee, on inquiry, reports to me that he did not intend 
to report that in either of the above cases there was, in his judgment, 
any intentional departure from the contract either by defendant or his 
men, with a view to either his or their o^vn interests. 

The answer to the fourth question put to the referee was as follows : 
" I beg to state that with the exception of the drainage I do not consider 
" that it is necessary to replace or take up and restore any of the work, 
" but I am of opinion that the defendant has saved by the above-named 
"breaches the simi of £240, and to make good defects which have 
"manifested themselves the sum of £175 should be allowed." The 
answer of the referee to this question at first sight seems inconsistent 
with the last statement in relation to the answer to question (3), because 
it seems to be an answer which assumes a liability under one or other of 
the former answers ; but he informs me that he did not intend by the 
use of the words "by the above-mentioned breaches" to adopt the 
words of the question, " so being guilty of the three previously-named 
" breaches," so as to find that there had been any breaches amounting to 
fraud, or scamping, or wilful deviation with a view to defendant's own 
interest, but only to assess the damages for deviation and defects in case 
the defendant should be held liable in spite of the admission that he 
was not guilty of any personal misconduct, of himself or by others for 
whom he was responsible, on the ground of such deviations having been 
established. 

The last finding of the referee as to the time of discovery of defects 
becomes immaterial in the view I take of the whole case, but he has 
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1891. added two paragraphs to his report which are not in answer to any specific 
November quGstion. They are as follows : " I have not especially reported on many 

'- — " of the claims in the particulars which I have not considered proved, 

'* neither do I mention the amoimt of work which the defendant did over 
*' and above the contract, and for which he has not been paid, as I am of 
" opinion that, as the defendant has not mode any counter-claim, he is 
" not entitled to any set-off. 

" In conclusion, I would bog leave to remark that tlie defects that have 
" manifested themselves in the buildings could not have existed without 
" the contributory negligence of the School Board and its agents." In 
order to avoid misunderstanding I may as well state that I think he was 
fully entitled to take into consideration, when deciding such questions as 
tile first three submitted to him, the fact that there were cases in which 
the defendant had done work beyond the requirements of the contract 
and made no claim for it, only as bearing upon the question whether he 
was actuated by a desire to put money into his pocket beyond what he 
was fairly entitled to, though he was right in not considering the 
liability of the defendant (if he was liable at all) as being entitled to be 
diminished by the amount of extra expense incurred by him in respect of 
such work beyond the requirements of the contract, no counter-claim 
having been pleaded. The last paragraph of the report might have been 
omitted, but it was inserted in consequence of the importance naturally 
attributed to a fact which is amply proved by the evidence which I have 
read through — viz., that throughout the work there was so much laxity 
in the attendance and surveillance of the work by the Board's clerks of 
the works that the workmen of the defendant were not controlled from 
committing errors, the very object of appointing clerks of the works 
being to prevent errors and rectify them during the progress of the works. 
On the whole, I have no hesitation in giving judgment for the defendant 
with costs. 

Solicitors for the plaintiffs : Messrs. Gedge, Kirby & Millett. Solicitor for the 
defendant : Mr. W. Eley. 

[This report is taken from tlie shorthand notes of the proceedings at tlie 
trial and the documents in the case lent to the author by the defendant's solicitor. 
Mr. Ram, the junior counsel for the plaintiffs, has kindly perused the proiif sheets 
and has authorized me to state that the report is correct.] 
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Before Wills, J., and Sir Douglas Galton (sitting as his Assessor). 
DICKINSON r. RICHMOND MAIN SEWERAGE BOARD. 

Setcernge Contract — Provimoii for Taking Out of Contractor's Hands — 
Providing Land for Works — Open Cutting — Abandonment — Preventimu 

A contractor to execute sewerage for a sanitary anthority acting under the Public Health Acts is 
not entitled to throw up his contract because of difficulties created by the land-owners under whose 
land the sewer is to be tunneled. It is the duty of the local authority to provide any land necessary for 
open oattings. 

Action for work and labour done and money paid by the plaintiff to the use of the 
defendants in contracting the Richmond Main Drainage Works, and for damages for 
breach of contract. The plaintiff entered into a contract on August 4th, 1888, to 
con8truc*t sewers in Richmond and Mortlake in accordance with specifications and 
under the orders and directions of the defendants' engineer, and to complete the work 
in 18 months. The engineer altered the line of the sewers and difficulties and disputes 
arose between the parties : and ultimately the defendants on 14th November, 1889, 
took the work out of plaintifiTs hands. 

The further material facts are sufficiently stated in the judgment of Wills, J. 

Wills, J : The plaintiff sues the defendants for taking parts of a 
contract for the drainage of Richmond, Barnes, Kew, and Mortlake out 
of his hands. The defendants justify under the provisions of the contract 
and counter-claim. I have not been asked to look at the pleadings, but 
to decide the following questions : Did the defendants take the work out 
of the hands of the plaintiff, and if so, were they justified in doing so, 
or did the plaintiff abandon the work, and if so, was he justified in doing 
so ? In my opinion it makes no practical difference whether the plaintiff 
abandoned the work or the defendant took it out of his hands. Matters 
came to such a pass that a rupture was inevitable, and the substantial 
question is, by whose fault they were brought to that pass P Which side 
took the actual step of putting an end to this state of things is a question 
of form rather than of merits, and I shall notice it no further. 

The question arises in respect of two specific portions of the contract 
No. 1 ; as to one of the portions of the Kew sewers west of man-hole 
No. 97, and principally, as far as the history is concerned, as to the part 
between man-holes 97 and 104 ; the other as to the joint sewer, otherwise 
called the diversion, between man-hole No. 97 and the pump chamber. 

The agreement which is made up of contract, specification (containing 
214 clauses), drawings and bills of quantities, with certain conditions and 
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1893. terms introduced into such bilk, gives as usual very large powers of 
January 14 general control and direction to the engineer, and notably, by clause 183, 
enables him to take any portion of the work out of the contractor's hands 
if the contractor shall in the opinion of the engineer fail to carry on the 
works with due diligence, and as much expedition and in such manner 
as the engineer shall provide, or to provide adequate pumping power or 
an adequate sui)ply of proper implements or materials. From this 
opinion of the engineer there is no appeal. But the plaintiff sjiys with 
respect to the Kew sewer that he was required to do impossibilities, and 
that land, witliout the possession of which he could not execute the 
contract work, and wliich the defendants were bound to find for him was 
denied to him, and that the possession of such land when required by him 
was a condition precedent to his obligation to perform the contract. 
With regard to the joint sewers, the plaintiff says he was entitled itnder 
the contract either to open cut for the 150 yards involved, or at all events 
to make a shaft at a point between one end and the other of the sewer ; 
that the defendants were bound to find him land for this purpose and 
failed to do so. In a sense, from the engineering point of view, very few 
things are impossible if an unlimited expenditure be conciMled ; but the 
Attorney-General, on behalf of the defendants, admits that the question 
of possibility or imi)ossibility is to be treated as (me of reasonable practic- 
ability, and practicability without such an extravagant outlay as neither 
pai-ty to the contract could ever have meant. By desire of the i)arties I 
had the most valuable assistance of Sir Douglas Fox as assessor, and upon 
all such points I have of course consulted him and been guided mainly 
by his opinion. 

Certain observations as to the contiucts are common to both portions of 
the works. In my opinion the conditions and terms contained in the 
bills of quantities, where they are not mere matters of description, but by 
their language appears to be intended to bind the parties, are just as 
much parts of the contract as anything else. The bills of quantities 
begin with the heading, " General Conditions, Descriptions of Materials, 
" Sundry Items and Provisional Amounts." At page 3, and before any 
subject has been reached capable of having a price attached to it occur 
the following words : " The contractor may cut open trenches instead of 
" tunneling as taken in the following bills, if he should prefer to do so, 
" subject to the consent of the engineer, the Thames Conservancy Board, 
*' and other authorities interested, and also subject to the work in timbering, 
" filling in, making good damages, etc., etc., being done to the satisfaction 
" of the engineer." In my opinion this is part of the contract, and if the 
engineer consents the contractor has a right to open cut. I think it 
follows that he has a right to whatever surface space is necessary from 
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the point of view of reasonable engineering for open cutting. The DickiMonr. 
defendants contend that the contractor must in such a case pay for the Main 
land, and make his own arrangements with the surface owner. It seems Board, 
to me a most unreasonable contention. He has no statutory power to 
get the land at all, and, if he had to pay for it, would be absolutely at 
the mercy of the landowner. The Board have ample powers to get what 
they want on payment of reasonable compensation. The privilege of 
open cutting is illusory if the Board (^annot or will not give that which 
is necessary before it can be enjoyed. It was urged by the Attorney- 
General that it was impossible to suppose that the Board should be bound 
to supply land for open cutting where to do so might entail the destruction 
of valuable buildings. The answer is that the Board are amply protected 
by the provision that the right shall be subject to the consent of the 
engineer, which would be very imlikely to be given in such a case. But 
it seems to me clear that if the engineer's consent be given the obligation 
of finding the necessary land lies upon the Board. 

In the case of the Kew sewer there arose a question as to whether the 
section between man-holes 97 and 104 could be done by tunneling. I 
do not think it worth while to enquire whether it really could be so done 
or not, because Mr. Mellis, the engineer of the defendant Board, was 
clearly of opinion that it could not (see correspondence, B 16, 34 and 59), 
and that open cutting was necessary, and it is therefore to no purpose to 
urge that when the uncompleted work was done by Nowell and llobson, 
who took to it after the plaintiff was out of it, they tunneled and found 
no difficulty, nor does it matter that upon the scientific evidence I should 
have found that tunneling was the natural and proper way of constructing 
the sewer. The fact remains that Mr. Mellis consented to open cutting. 
There might have been ground for contending that the request for open 
cutting was not bofui-Jide, but I do not see how I could possibly say, 
in the face of Mr. Mellis's repeated expressions of opinion, that the process 
of open cutting was not reasonable and even necessary. 

The plaintiff, therefore, was within his rights in electing to open cut, 
and the only question remaining in this part of the case is, whether for 
the open cutting it was necessary as he alleged to have land to the south 
of the sewer, land upon which Mr. Pocoek's garden wall was built, in 
which case that wall would have to be pulled down. It is certain that 
if it had to be pulled do\\Ti he would be bound imder the contract to 
make it good again. It is equally certain that he could not pull it down 
imless the Board acqidred, either by negotiation or imder their statutory 
powers the right to do so. 

[The learned Judge then very fully reviewed the evidence with 
respect to the distance from the wall of Mr. Pocock, of the portion of 
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1808. the sewer adjacent to man-hole No. 97, and came to the conclusion that 
jtaimaj 14. the dlstancc was sufficient for the contractor to do the work b j open cut 
without interfering with Mr. Pocock's property.] 

He continued : The contract gave the contractor the right to resort to 
to open cutting with the consent of engineer. In this instance it is clear 
that Mr. Mellis thought it a reasonable course enough, and I must there- 
fore take the same view. The defendant Board and not the contractor were, 
in my opinion, the persons to provide the necessary land. But Sir Douglas 
Fox is of opinion that, supposing the man-holes were properly made, and 
that man-hole 97 was really set out 5 feet 4 inches from the wall, and the 
sewer was carried in a straight line from No. 97 to No. 104, there would 
have been no difficulty in carrying down the cutting in the fashion sug- 
gested by the defendants without taking the site of the wall and without 
letting down the whole or any considerable part of the wall, probably 
without letting any of it down. The nearest point of the centre line to 
the wall was at 108. But plan C, signed by Mr. Gteorge Dickinson on 
the 4th February, 1889, shows unmistakeably that so early as then No. 
108 had been changed from man-hole to lamp-hole, and Sir Douglas Fox 
is of opinion that there was no practical difficulty in constructing the 
lamp-hole there without anything beyond the possibility of a slight 
accident, such as actually happened to the wall, and without any prospect of 
anything beyond the ordinary risks of such an undertaking andwithoutany 
subterranean trespass. Considerations, however, of subterranean trespass 
certainly disturbed neither the Board nor the plaintiff, and had nothing 
whatever to do with the questions which have arisen in this case. What 
plaintiff was insisting upon was the necessity of pulling down Pocock's 
wall, because he wanted more space on tlie surface for liis cutting, and 
the difficulty of constructing lamp-hole 108 without letting down the 
wall forms no substantial, if any part of his representations. Sir 
Douglas Fox thinks also that if the contractor had had really to face 
this open cutting he would never have done it, but would have increased 
his pumping power' (which Sir Douglas considers, and which, quite apart 
from his opinion, weighty as it is, has been demonstrated to have been 
largely short of what was necessary) and have tunneled ; and he thinks 
that the difficulties suggested by the contractor were made the most of 
for the purpose of getting first a lowering of the sewer, and, secondly, a 
deviation through Poupart's land, either of which expedients would have 
relieved him from many difficulties and been cheaper for him, and that 
the true solution of the whole matter is that the plaintiff never had 
adequate pumping power, and brought upon himself by that error a mass 
of discouragement and expense which made him desirous of getting rid 
of this part of the contract and induced him to raise every difficulty he 
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could think of. Sir Douglas Fox does not believe that if there had been DtcidnBonv. 

V* iji iiij^ Richmond 

proper pumping power any man m his senses would nave talked of open Main 
cutting or would have raised or found any difficulty in constructing the Board. 
work (as it was done in fact after this part of the contract was placed in 
other hands) in tunnel. He thinks, also, that the plaintiff was very short 
of timber, that open cutting would have needed a very large quantity of 
timber, and that plaintiff was as little anxious to open out as to tunnel. 
There was, I think, ample ground for Mr. Mellis's view that the case 
provided for by clause 183 of the contract had arisen, and there was 
nothing in what had taken place to take away his right to act upon it. 
Even if Mr. Mellis had been insisting upon a thing impossible, difficult 
or unlawful in the construction of lamp-hole 108, I think that would be 
only a circumstance to be taken into consideration in deciding whether 
the objection to proceed with any part of the work unfinished between 
97 and 104 was bo^td fide or not. That difficulty applied only to a very 
few yards of Mr. Pocock's property, and if the plaintiff, instead of separa- 
ting it from the rest of his objections, purposely avoided doing so, and 
purposely mixed it up with other untenable objections, and made no 
effort to do the very much larger part of the work which was subject to 
no real difficulty of any kind, except what he himself had created and 
maintained, I think that the engineer was entitled to act under clause 
183 even if a small part of what he had required to be done was not 
possible as things then stood. That the plaintiff by mixing up complaints 
well and ill-founded, trivial and important, and by applying to one part 
of the work facts which were applicable to another, succeeded in puzzling 
Mr. Mellis is apparent from his correspondence with Mr. Powell in 
November, 1889, and I agree in view that his conduct was not bond fide ^ 
and . that his real object was, not to perform, but to get rid of an 
expensive and troublesome part of the contract. It is alleged that 
Mr. Mellis refused his permission to make this operation easier by 
lowering the heading. It is unnecessary to say more upon this point 
than that I am quite satisfied the permission was not asked, and that 
if it had been asked it would have been granted without hesitation; In 
this view my experienced assessor entirely concurs. 

I think, therefore, that in respect of that part of the Kew sewer which 
the plaintiff did not execute he was entirely in the wrong. As I said 
at the outset of my judgment, I do not think it worth while discussing 
whether he abandoned the work or the defendants turned him out. 
I am satisfied that if he did abandon it, he did so on no ground for 
which the defendants are responsible, but solely on account of difficulties 
which arose from his own failure to supply adequate pumping power 
and timbering, and that if the defendants did take this part of the 
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1808. works out of his hands they were abundantly justified in doing so. 
January 14. When the notico was given by them the works connected with No 97 
and the Kew sewer leading into it had been standing for many months, 
and there was no prospect at all of his resuming them. He had clearly 
made up his mind not to increase his pumping power. The evidence 
satisfies me, and Sir Douglas Fox is of opinion, that nothing he could 
have done would have been of any use without greatly increased power 
of that kind. 

The second division of the case relates to the sewer to be constructed 
under the land occupied by Poupart and between man-hole 97 and the 
pumping chamber. This was a deviation from the original contract, 
and was adopted by the defendants and notified to the plaintiff as early 
as 28th September, 1888, and arrangements were then made with Mr. 
Popham, the freeholder, by which his conscuL was secured to the work 
to be executed in tunnel. No consent was ever obtained from Poupart, 
the tenant. On the 5th November, 1888, Mr. Mellis ordered this work 
to be done in timnel (the No. 109 of that letter became afterwards the 
No. 97, of which so much has been said). I think the engineer had full 
power to give this order under clause 174 of the specification, and Sir 
Douglas Fox thinks there was no practical difficulty on accoimt of the 
length of the heading (about 150 yards) and that there was no 
necessity at all for an intermediate shaft or man-hole. He thinks, 
further, that no contractor who only wanted to do the work properly 
and with economy to himself would have thought of constructing an 
intermediate shaft, still less of doing any part of the work by open 
cutting. The work was all well below the level of the clay, and 
presented no difficulty of any kind, and the difference of cost to the 
contractor was enormously in favour of tunneling. The bill of quantities 
appended to the specification contained a memorandum that "the 
" man-hole shafts are about 80 yards apart " and adds that if the 40 
yards ahead be too far for driving without additional shafts the contractor 
must allow for them in making his estimate. This provision, however, 
gives the contractor no right to have a shaft where the engineer imder 
clause 174 otherwise directs. No difficulty was experienced by the 
contractors who took up the unfinished work, and Sir Douglas Fox is clearly 
of opinion that the natural wish of the contractor would be to drive 
it in timnel throughout and without a shaft. The bill of quantities also 
contains a provision that " the contractor may cut open trenches instead " 
of timneling if he should prefer to do so, subject to the consent of the 
" engineer." That consent was never obtained in respect of this piece 
of work, and Sir Douglas Fox says he cannot think that any engineer 
would give it in such a place and with such a subsoil. 
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But it is said, however that may he, Poupart's consent to tunnel was Dickinaon». 
never ohtained, and the engineer had no right to require the plaintiff to Main 
commit a trespass. If the plaintiff's failure to go on had in any degree Board. 
turned upon the difficulty with Poupart there might have been some- 
thing in this argument. But I am satisfied it had not. Poupart seems 
to have told the plaintiff that he had not been arranged with, and should 
not allow the work to proceed even in timnel. The plaintiff was 
perfectly aware that under section 16 of the Public Health Act, 1875, a 
simple notice by the Board to Poupart would have given him the right 
to proceed without Poupart's consent. He said nothing, and told the 
engineer and his assistant nothing, though he was in daily intercourse 
with one or other of them, and I am satisfied that if Poupart's evidence 
on this point be true the plaintiff purposely withheld the information 
from the defendants. Poupart very soon foimd out that he could get 
nothing but a nominal sum, if that, for timneling. Nowell and Eobson 
drove their tunnel under his land without a word of complaint on his 
part, and no one of the persons concerned on behalf of the defendant 
Board ever so much as heard of this difficulty imtil after the litigation 
began. I am of opinion, further, that the plaintiff never suggested to the 
defendant Board or their officers that he thought of making a shaft on 
Poupart's land as distinguished from open cutting, and that such an 
idea has been introduced in the course of the case and under stress of 
difficulties suggested by the discussions in Court about the open cutting plan. 

On the 19th August he writes, "I must again ask you to give me 
" * possession of the land necessary on which to carry out the works on the 
" joint sewer.' " I think, notwithstanding the " again," that this was the 
first request for land between 97 and the pump chamber, but however 
that may be this is the land for which he is asking. Strangely enough 
he goes on, " It will * not be safe for the men to work imder that wall 
" at such a depth,' " whereas the wall has no reference at all to the joint 
sewer which is between 97 and the pump chamber. Mr. Mellis's answer 
shows that he thought, as he well might from the reference to the wall, 
that plaintiff was talking about the sewer between 97 and 1 04. Plaintiff's 
letter of the 23rd August shows that he was still harping on the sewer 
between 97 and 104, and on the 24th Mr. Mellis wrote him two letters, 
one replying to the plaintiff's letter of the 23rd August {i.e., as to the 
sewer close to Pocock's wall), and the other containing a very explicit 
direction to go on with the joint sewer between 97 and the pump chamber. 
It is not till the 26th October that the plaintiff recurs to the subject, 
when he says, " I cannot * complete the deviation without possession of 
" the land being given to me for open cutting.' " On the 28th he writes 
again to Mr. Mellis, " It was * demonstrated when sinking the shaft imder 
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1803. " Mr. Pooock's wall,' " by which he means the shaft for No. 97, that some 
janu«y 14. Considerable portion of the " first deviation would have to be open cut." 
This is not in my opinion an honest letter; nothing of the kind had 
been established and there is in my opinion a confusion, which must 
have been wilful, between the case of the Kew sewer and that of the 
joint sewer. I am not surprised that Mr. Mellis was surprised by the 
letter and complained of its unintelligible character. His answer shows 
that he did not understand it. On the 2nd November Mr. Powell wrote 
suggesting correctly that the plaintiff was arguing that it was impossible 
to construct the joint sewer in tunnel, to which Mr. Mellis replies that 
it had not occurred to him that that could be the meaning as they had 
always contemplated tunneling. I cannot see a trace in all this 
correspondence, and there is none in Mr. Mc Kie's diary, of any proposal 
simply to sink a man-hole or shaft on the line of diversion; I know 
Poupart says plaintiff was begining to dig to put a shaft down when he 
ordered him off, but the correspondence satisfied me that a shaft as 
distinguished from an open cutting was not so much as thought of until 
long after the action was brought. I am, therefore, very clearly of 
opinion with regard to this section of the contract the plaintiff had no 
intention of performing it, and was raising every kind of sham difiiculty 
to get out of it. It is quite clear (see his letter to Mr. Powell of 1st 
November) that Mr. Mellis thought so, and I think the defendants were 
completely justified in giving instructions to the engineer to proceed 
under clause 183. The engineer had reported on the 13th November to 
the Board that, " Mr. Dickinson had, notwithstanding repeated requests, 
"neglected for many months to carry out the portions of the works 
" comprising the portion ' of the Kew sewer from the comer of West Hall 
" to Gipsy Comer.* " As that was his opinion he was under the contract 
at liberty to employ other persons to complete the work but he would, as 
between himself and the Board, need their authority to act upon the 
clause, and hence their resolution, " that the ' Board do approve of the 
" engineer, in consultation with the Works Committee, making arrange- 
" ments for these works to be executed by some other contractor,' " was a 
perfectly proper one and in no respect an attempt to dictate to him how 
he should decide a question between the contractor, and the Board. 

It has been urged that the defendants were in fault in not supplying 
girders for the pump chamber in proper time, and that the want of 
girders was the cause of the large influx of water into that chamber and 
into the heading towards No. 97 which was connected with it. It 
seemed to me that this complaint broke down in the course of the enquiry, 
and Sir Douglas Fox tells me I am right, and that if the work had been 
properly done there ought to have been no substantial leakage through 
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the holes left for the girder. It has also heen urged that the engineer Diokhucmv. 
was arbitrary in not allo^ving the plaintiff to construct a portion of the Main 
sewer along the river front at a time when it would have been convenient Board. 
for him to do so. This, however, was a mattCT essentially within the 
powers of the engineer under the contract, and even if I thought there 
had been unreasonable conduct on the part of Mr. Mollis I could not 
interfere. It is only due, however, to Mr. Mellis to say that I think he 
was disposed to be very fair and even liberal to the contractor from 
beginning to end. In his communications with the Board and Mr. Powell 
he has always pleaded the cause of the contractor where justice required it, 
and generally, in my opinion, he took a fair and considerate view of 
what was due to the contractor. 

Upon all the questions submitted to me, therefore, I am obliged to 
pronounce in favour of the defendants. I reserve all further questions, 
including that of costs, until the rest of the case is disposed of. It may 
be convenient to the parties, however, to know that at present I see no 
reason why the costs applicable to this portion of the enquiry should not 
follow the event. 

I have only to add that Sir Douglas Fox has done me the favour to 
read my judgment, and that, beyond the instances in which I have 
specifically referred to his advice, he concurs in the views expressed in 
this judgment. 

Counsel for plaintiff : Clarke, S.G., Philbrick, Q.C., McCall, Q.C., and R. M. Bray. 
Counsel for defendants : Webster, A.G., Moulton, Q.C., and Boydell Houghton. 

Solicitors for the plaintiff : Torr, Jane ways & Co. ; solicitors for the defendants : 
Powell & Rogers. 

[This case is reported from the shorthand notes of the proceedings in the case 
kindly lent to the author by Mr. Boydell Houghton, junior counsel for the defendants. 
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CLEMENCE r. CLARKE. Q^^^- 

Building Contract — Sealed Bill of Quantities — Certificate of Architect — 
Acceptance by Architect of Quantity Surveyor's Meamirements, 

An architect'B certiflcate as to the builder's right to payment is oonclnsive, even if on its face it is 
based on measurements made by another person for the certifying architect, provided that it is not 
shown that the architect has acted corruptly, or abdicated his duty. 

Where, in a building, it is stipulated that the certificate of the architect, or am award qf tk4 r^ftree 
is to be oonclusiTe, a certificate, if given, cannot be the subject of reference to the referee. 

Gonstruotion of clauses 17, 18, k 19 of condition of contract agreed upon between the Boyal Institoto 
of British ArohitecU and the Builders' Society. 
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1879. Plans for a building in King Street, Covent Garden, were prepared by Mr. Cross, 

JiOy 22. surveyor to the Duke of Bedford, and the quantities were taken out by Mr. Waghom, 
a surveyor. The first ten(ier8 proved too high ; but Mr. Clenience, the plaintiff, in 



1880. March, 1878, sent in a revised tender by which he undertook to execute the whole 
February of the works requireci to be (ione for the erection and completion of the warehouse, 
' according to drawings and specification signed by him, and general condition of 
contract, and revised bills of quantities for the sum of £6,765. In order to provide for 
the prospect of alterations or reductions in the work it was agreed that the contract 
should not be a lump sum contract, but that the reduced bills of quantities should be sealed 
up and made part of the contract to regulate the charges for extras or alterations 
and that the contract price should be settled by reference to them In pursuance of this 
agreement a contract was drawn up whith was in accordance with the agreement 
between the Royal Institute of British Ari-hitects and the Builders* Society and adopted 
by the Central Association of the master builders of London. The clauses material 
to the case are the following : — 

(6.) The contractor is not to vary or deviate from the drawings or Bpeciflcation or execute any extra 
work of any kind whatsoever, unless the same be required to comply with any of the provisions of any 
of the Acts of Parliament by clause or regulations hereinbefore mentioned, or unless upon the authority 
of the architect to be sufficiently shown by any order in writing or by any plan or drawing given and 
signed by him or an extra or variation or by any subsequently-written approval signed or initialled by 
him. 

(11.) Any defects, shrinkage, and other faults which may appear within months from the completion 
of the building and arising out of defective or improper materials or workmanship or upon the direction 
of the architect to be amended and made goo<l by the contractors at their own costs unless the architect 
shall decide that they ought to be imid for the same and in case of default the employer may recover from 
the contractors the cost of making good the works. 

(17.) When the value of the works executed and not included in any former certificate shall from time 
to time amount to the sum of £ , or otherwise, at the architect's reasonable discretion, the con« 

tractors are to be entitled to receive payment at the rate of 80 per cent, upon such value until the 
difference between the percentage and the value of the works executed shall amount to per cent, 

upon the amount of the contract, after which time the contractors are to be entitled to receive payment 
of the full value of all works executed and not included in any former payment, and the architect is to 
give to the contractors oertiflcates accordingly, and when the works shall be completed, or possession of 
the building shall be given up to the employer, the contractors are entitled to receive one moiety of the 
amount remaining due according to the Ijest estimate of the same that can then be made, and the 
architect is to give to the contractors certificates accordingly within three months from the completion 
of the works, except £50, which is to be retained for six months. The contractors are to be entitled to 
receive any sum reserved for painting and papering, or otherwise, on the completion thereof. Provided 
always that no final or other certificate is to cover or relieve the contractors from their liability under 
the provisions of clause No. 11, whether or not the same be notified by the architect at the time, or 
subsequently to granting any such certificate. 

(18.) A certificate of the architect or an award of the referee hereinafter referred to as the case may bo 
showing the final balance due or payable to the contractors is to be conclusive evidence of the works 
having been duly completed and that the contractors are entitled to receive payment of the flinal balance, 
but without prejudice to the liability of the contractors under the provisions of clause No. 11. 

(20.) Provided always that in case any question, dispute, or difference, shall arise between the 
employei, or the architect on Ms behalf, and the contractors as to what additions, if any, ought in fair- 
ness to be made to the amount of the contract : (a) by reason of the work being delayed through no fault 
of the contractors ; or (ft) by reason, or on account of any directions, or requisitions of the architect, 
Involving increased cost to the contractors beyond the cost properly attending the carrying out the con- 
tract according to the true intent and meaning of the signed drawings and specifications ; or (e) as to 
the works having been duly completed ; or (d) as to the construction of these presents ; or (e) as to any 
other matter or thing arising under, or out of, tJiis contract, except as to matters left during the progress 
of the works to the sole decision, or requisition, of the architect under clauses Nob. 1, 9 ft 10; or (/) in 
case the contractors shall be dissatisfied with any certificate of the architect under clause No. 7, or 
under the proviso in clause No. 15 ; or (g) in case he shall withhold, or not give, any certificate to which 
they may be entitled ; then such question, dispute, or difference, or such certificate (A), or the value or 
matter which should be certified, as the case may be, is to be from time to time referred to the arbitra- 
tion and final decision of architect, or in the event of his death, or 
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TmwflUngneM to act then of , architect, being a Fellow of the Boyal ciemence 

Inetitate of British Architects, or, in the event of his death, or unwillingness to act, then of an architect v. 
to be appointed, on the request of eithes party, by the President, for the time being, of such Institute, Clarke , 
and the award of such referee is to be equivalent to a certificate of the architect, and the contractors are ^~~''^^ 
to be paid accordingly. 

Mr. Hayward was appointed architect instead of Mr. Cross and supervised the 
execution of the works and gave successive certificates. Nos. 1-7 were paid without 
demur. Nos. 8 and 9, the last two, were as follows : — 

(No. 8.) 

London, August 2nd, 1878. 

I hereby certify that ICr. John Clemence, of No. 82, Yilliers, W.G., is entitled to receive the sum 

of one thousand five hundred pounds on account of works executed by him at Warehouses in Hart Street, 

Convent Garden, W.C. 

C. F. Hatwakd (Architect). 
To Allen H. Clarke, Esqre., 

88, King Street, Convent Garden. 

£ s. d. 

Previous certificates, Nos. 1 to 7 6,600 up to February 27th, 1878. 

Present certificate. No. 8, . . . 1,600 



Total amount certified .... £8,100 up to August 2nd, 1878. 



Fo. 13, page 40. 

(No. 9.) 

London, September 19th, 1878. 

I hereby certify that Mr. John Clemence Builder of 32, YiUiers Street, Strand, is entitled to receive 

the sum of five hundred and eighty-five i>ound8 twelve and tenpence to balance account of works as 

certified by the measuring surveyors to be the final amount due thereon executed by Hitw at Warehouses 

at Hart Street, Convent Garden, and to Premises 39, King Street, Convent Garden. 

C. F. Hatwabi) (Architect). 
To Allen H. Clarke, Ssqre., 

89, King Street. 

£ 8. d. 

Previous certificates, Nos. 1 to 8 8,100 up to August 2nd, 1878. 

Present certificate. No. 9 . . 686 12 10 up to September 19th, 1878. 



£8,686 12 10 



For the purpose of making out certificate No. 9, Mr. Hayward had the sealed bill 
of quantities opened and employed a quantity surveyor to survey and measure the 
work in accordance with the bill on 15th November, 1878. The plaintiff sued the 
defendants for work and labour done and materials provided as per the final certificate 
of Mr. Hayward claiming £2,085 12s. lOd., the unpaid balance, or certificates 8 and 9 
with interest. The defendant pleaded that the certificates were bad and counter-claimed 
for £5(X) money had and received and £1,000 damages for breach of contract. 

The action came on for trial before Lord Coleridge, L.C.J., and a special jury. 

Webster, Q.C., and E. Pollock for plaintiff ; W. G. Harrison, Q.C., and Crispe for 
defendant. 

The plaintiff put in the contracts and certificates and relied on them and clause 18 
of the contract. 

For the defence it was contended that the reference in certificate 9 to the measuring 
surveyor made the certificate bad, as not being an exercise of the skill and judgment 
of tlie architect, and also that no written order had been given for the extras included 
in the certificate and that this defect was not cured by the certificate itself. 

Lord Coleridge, ruled that as no allegation of corruption was made against the 
architect, the contract and certificates were conclusive against the defendant and 
directed a verdict and judgment for the amount claimed with costs. 

n. o 
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1870. 4th November, 1879, W. G. Harrison, Q.C., moved for and obtained a nile niti for 
Jaiyzs. Gro^® *"^ Lopes, JJ., to set aside the verdict and judgment on the grounds of 

misdirection and rejection of evidence. 

26th February, 1880. Cause was shown against tlie rule before Lord Coleridge, 
L.C.J ., and Grove and Lindley, JJ. The arguments were confined to the effect of 
certificate No. 9. 

Grove, J. : I am of opinion that this rule should be discharged. There 
were two broad points upon which the rule was granted — ^the main one 
being that the certificate under clause 18 was not final, and that, if the clause 
were final, the certificate of the architect showed upon the face of it that 
he had not properly exercised the duties which he was supposed to have 
imdertaken, of certifying to the work being done and the balance being 
due — that he had not properly exercised those duties — ^because in the 
certificate, after stating that the contractor was entitled to receive the 
sum of £585, &c., to balance account of works, he used these words " as 
" certified by the measuring surveyors to be the final amoimt due thereon." 
Now a strong contest was made before myself and my Brother Lopes 
when this rule was moved that the certificate of the architect showed 
upon the face of it that he had not exercised his own judgment, because 
he used the words "as certified by the measuring surveyors to be the 
" final amoimt due thereon." I do not mean at all that the words " as 
" certified " applied to the amount of money but to the works — ^I quite 
mean that ; and if I expressed myself otherwise I did not express what I 
intended to express. I read the words thus, "as certified by the 
" measuring surveyors " : perhaps I ought to have paused there : those 
words are in a parenthesis : and upon the face of it I think, putting it 
as clearly as I can, the certificate in regard to this point would have 
been good if he had said, " I certify that Mr. Clemence is entitled to 
" receive the simi of £585, the final amount due thereon for the works 
" executed by him to balance account of the works as certified by the 
"measuring surveyor." I take the objection to be not that the architect 
does not pledge himself to the proper balance due, but that he takes the 
measuring sur\'eyor'8 certificate of the measurement, and it may possibly 
be of other matters connected with the work — that is to say as to whether 
certain details, such as certain extras, ought to be paid for, are or are not 
included in the measurement which the measuring surveyor has made — 
that it is further objected that he has delegated his authority to the measur- 
ing surveyors, and that the certificate shows that upon the face of it, which 
is not a legal document nor drawn up with all the care which a lawyer 
would apply to it. Now all that appears to me necessarily to arise 
upon the certificate, reasonably read, is that the measuring surveyor 
has gone over the measurements of the work for the architect, and 
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that upon that measurement the architect missed nothing, because he oiemenco 
must be assumed, I think, to have the contract before him in which ciarke. 
the prices are named, to reduce from that the balance due, but I will 
assume not himself to have either measured or gone over the work 
done by the measuring surveyors. That I take to be the fair construction 
of this document, and to give it all the force which the document in 
this case can fairly claim to have given to it. Now I do not think that 
avoids this certificate. It appears to me that, if an architect is entrusted 
with the general direction and superintendence of work, it is not 
reasonable that he should be expected to go over every matter in detail ; 
and, indeed, practically his duties could not be performed if he were 
expected to go over individually every matter in detail, and if his 
certificate were to be held bad by a court of law because he has not 
himself gone into every detail throughout. The architoct in this case 
evidently, by the history of the case, must have known the general 
character of the work. He must have seen what was done. It is not 
contended that he did not know the contract — ^that he did not know the 
specification, or that he did not know the general nature of the work, 
or that he did not know of certain extra work and of certain omissions 
which had taken place in the course of the work, because we have it 
admitted that he gave certain certificates anterior to this final certificate 
and that he attended as architect to the work. 

Then I will assume that the taking out the quantities and ^ the 
measuring up was done by a surveyor. I do not see how any architect 
could ever discharge such a duty if he were required to personally go in 
detail into all the work.^*^ It may be that the measuring up, and the 
quality of the material in some classes of work could be properly got at 
by skilled persons who might be employed imder the architect. The 
architect, though in certain parts of the document he is treated as an 
agent of the party, is for the purpose of this certificate a judge ; and if 
he were bound to do all the details of various kinds of work himself, in 
all probability he would be incompetent to do them : because although 
he is skilled as an architect — skilled as a person generally in surveying 
work — ^he may not be skilled in the particular details of all this general 
work. I do not think, therefore — ^it being admitted that the architect 
has behaved with perfect honesty in the matter and that there is nothing 
in the shape of corruption or improper conduct attributed to him — ^that 
this certificate is the less final because he has taken the measurement of 
the works from another person, namely the surveyor who has gone 
through the work and made a report of the measurements to him. 

{a) Hereon see aleo Kirkwood v, MorriBon (1877), 6 Court of Session Comb (4th aeries) 79. 

02 
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1870. I do not know that I am not, in saying what I now do, going further 
July 22. than the certificate, upon the face of it, may necessarily indicate ; because, 
as I observed in the course of Mr. Harrison's motion, and have observed 
since during the course of the argument here, the certificate does not 
upon the face of it absolutely negative his having gone over them, 
because it says " to balance account of works as certified by the measuring 
" surveyor." Now he might have gone over them as well as the measuring 
surveyor. It does not exclude him. But I would rather put it upon 
the other ground, because without assuming the other ground the 
question of rejection of evidence would become much stronger in favour 
of the present rule. Then I am of opinion that, where such a function is 
by both parties agreed to be conferred upon an architect as that mentioned 
in clause 18 of this contract, it would be virtually to put an end to the 
whole value of the clause if courts of law were to re-open the case (where 
there is no misconduct, either legal ormoral in the architect), merely because 
he has not investigated every measurement and every item of the work 
himself. I think aU that you can infer under those circumstances is 
that the parties both of them relied upon the judgment of the person 
whom they appoint, and agreed, in the absence of misconduct to accept 
the decision. I do not mean to say that if the architect had delegated 
the whole of his duty to another person, if he had taken another architect 
and paid him a smaller sum of money than probably he would be entitled 
to, taken another architect of inferior station and had appointed him to 
supervise and look over all the work instead of him, and had 
abdicated his whole functions and delegated them wholly to another 
person — ^that there would not have been a ground for setting aside the 
certificate, because in that case it would have amounted in my mind to 
misconduct — ^it might not amount to fraud ; because, though he might not 
think that he was doing an utterly wrong thing, it would in my mind 
amount to that which the law would caU misconduct, since it would 
be delegating his own duties, upon the performance of which the parties 
rely, to another person. But it does not appear to me that that is 
the case here ; it certainly is not this case from anything one can judge 
looking at the face of the certificate. 

Then I go to the question of the rejection of evidence. If I were satisfied 
either by the shorthand notes or by anything the learned counsel said — 
the shorthand notes would be the better test, because that is what took 
place before my Lord — that evidence had been tendered which showed 
that the architect had so abdicated his functions — ^had employed another 
person to do what I will call architect's work, or to do a large part of the 
architect's work instead of bim — I should have been disposed to make 
this rule absolute for a new trial. But I have attended carefully to 
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everything Mr. Moulton has said upon the subject and read over the ciemence 
shorthand notes, and it appears to me that what was really tendered was ciaTke. 
this. Supposing the certificate does not sufficiently, upon the face of it, 
show that he devolved the measurement upon the measuring surveyors it is 
said that Mr. Hamsion was prepared to give evidence to show that what he 
contended to be implied by the words of the certificate was really in fact 
what was done by the architect. I will assume that he had evidence to 
that effect. I will assume that he had evidence that the measurements 
were in fact left to the measuring surveyors and not gone over by the 
architect himself and possibly some other matters of detail such as the 
question of adding up the extras and the omissions, though I find nothing 
in what Mr. Harrison said at the trial — ^he certainly did say so to me 
when moving for the rule, but I find nothing in what he said at the 
trial referring to extras and omissions. But he presented to my Lord 
presiding at the trial his objection to this certificate upon the face of it, 
and then he went on to say that he has correspondence, and in particular 
he read one letter showing that he could substantiate his objection aliunde 
to the document itself by evidence to that effect. I therefore assimie 
that he did tender evidence to show that the architect had taken the 
measurements from the measuring surveyor, and possibly, though he does 
not mention it, something beyond mere measurements — that is to say 
the quantity of extra work done and of certain work omitted. To my 
mind that does not avoid the decision of the architect or affect the 
force of the final certificate under clause 18. I think the fair, and the 
legal view of the matter is, that where parties determine to put the 
matter into the hands of a third party for this purpose, he is not sup- 
posed to be a partisan of either party. Where each party agrees that 
they shall be bound by his decision they are boimd by that decision, 
unless something which amoimts practically to misconduct be shown. 

Now then, that brings me to the terms of the clause making the 
certificate final. In section 17, which I will not read in full, there is 
a proviso that, when the work shall be completed, " the contractor 
" is entitled to receive one moiety of the amount remaining due " (after 
deducting any sum for works delayed by order of the architect, which 
are to be paid for within four weeks after the same shall have been 
executed) '^ according to the best estimate of the same that can then 
"be made, and the architect is to give the contrator certificates accordingly, 
" and the contractor is to be entitled to receive the balance of all moneys 
" due or payable to them under or by virtue of the contract within three 
"months from the completion of the works." Now I do not think it 
necessary to pronounce an opinion as to whether the plural word 
" certificates '' includes or excludes the final certificate. Heading it most 
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1870. in favour of the defendant here I will assume that it includes all 
July 22. certificates, both intermediate and final. That is a proviso that the 
money shall be paid in a certain time, and it is followed by this 
proviso — "Provided that no final or other certificate" — showing that 
this clause applied to both classes, and, therefore, perhaps in favour of 
the contention that the final certificate is included in it for certain 
purposes only—*-" that no final or other certificate is to cover or relieve 
" the contrator from his liability imder the provisions of clause 11 " — [the 
learned Judge read the clause to the words " such certificate."] Now it is 
clear at all events that that proviso includes the final certificate, whether the 
word * * certificates ' ' before do or not. Now that proviso does not at all touch 
the' question before the Court here. That proviso is that certain defects, 
such as shrinking and other faults that may appear after the completion 
of the building shall be amended and made good by the contractor, and 
that the employers may recover from the contractors the cost of them. 
That does not apply to anything here. 

Now comes the clause in question. No. 18, "The certificate of the 
" architect, or award of the referee hereinafter referred to as the case may 
" be " [the learned Judge read down to the words " the liability of the 
" contractor imder the provisions of clause 11 "], that is the same clause 
which I have referred to before. 

Now the words of that clause are as clear, and to 'my mind as 
imambiguous, as any words in the English language can be ; but it is 
contended that that certificate, which they call a certificate showing the 
final balance, but which has been previously called a final certificate in the 
previous clause — ^which shows that it is to be conclusive evidence — ^is not 
a final certificate that it does not show the final balance and is not conclusive 
evidence of the works having been done, but that the whole may be under 
certain circumstances re-opened. Well, it seems to me you cannot meet 
the argument, because the mind does not see the force of it. It seems 
to me that the words are so clear and expressive that I can add nothing 
to them to make them more absolute and more distinct. 

But it is said.in aid of the argument that this does not mean finality — 
that there is an arbitration clause. But the arbitration clause is that " in 
" case any question or dispute " [the learned Judge read clause 20 to the 
words " or as to the works having been duly completed "] then there may 
be a reference. It appears to me that mainly applies to intermediate work, 
but it may also apply, and does undoubtedly in form apply to the question 
of the matter being completed. But to what does this refer P To my 
mind to disputes, not between the employer and his architect, but between 
the employer and the architect on the one hand and the contractor on the 
other hand. And who is the person who is likely to dispute the question 
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of the works having been completed P Why, I should think the architect, ciemenoe 
The contractor would be anxious to get something. The contractor might ciarke. 
allege that the works were completed when the architect might say they 
were not ; and iq case of a dispute like that between the contractor on 
the one hand and the architect on the other, the architoct is not to act as 
a judge. That would be the reason of the arbitration clause. Where 
he enters into a dispute with a contractor, then he is not to be allowed to 
be a judge in his own case. Then a reference should be had. In such 
a dispute as that the arbitrator is put in the place of the architect, and 
then his certificate or his award is to be final, and that is obviously pro- 
vided for by clause 18 in question, because it is the "certificate of the 
" architect or an award of the referee hereinafter referred to," showing that 
the final balance is to be conclusive evidence. Now it the argument is 
that the certificate of the arbitrator is not to be conclusive, and does not 
show the final balance, precisely the same argument must apply to the 
award of the referee, and therefore the award of the referee to whom the 
parties have referred any difference is not final and can be re-opened in a 
court of law, so that virtually both clause 18 and clause 20 become practical 
nullities, only provisional, and the whole matter can be re-opened and 
referred to a court of law. I cannot adopt that construction of the 
contract, I read it in this way, speaking generally, and without going 
into further detail. If there be a dispute between the architect and the 
contractor, that shall be referred to an arbitrator. If, on the other hand, 
there be no such dispute and the architect is allowed to make his certificate, 
his award shall be final. If on the other hand there be no such dispute, 
and the certificate of the architect be given, then that certificate is to be 
final : and here it appears that there was an endeavour to refer the case, 
but the order was discharged by the learned Judge. 

I take it, therefore, the matter stands thus. The parties have agreed, 
that in certain circumstances which have occurred here, there shall be a 
certificate of the architect showing a final balance, which certificate shall 
be conclusive evidence of the amount of that final balance. That 
certificate has been given here ; that certificate is not bad ex fade y because, 
construing it most favourably to the defendant, that some portion of the 
measuring work or detail has been done by a measuring surveyor, 
there is nothing to show that the architect has deputed his judicial position 
as architect to another person, or has acted, not upon his own judgment, 
but upon the judgment of another person. There is nothing to show to 
my mind that the architect was obliged to go through all the details of 
ihe measurements and the other details to which I have referred, himself, 
and that therefore the certificate of the architect, who is arbitrator in 
some senae, is good. 
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1879. And then as to the evidence : I cannot gather from the shorthand 
joiy 23. notes that any evidence was tendered to show further than what I 
have already said ; not that the architect devolved his general judg- 
ment to another person, but only that he accepted from other persons 
measurements and details which I think the architect could not well 
have done or as well done himself as the person whom he got to do 
them for him. 

I am, therefore, of opinion that there was no evidence rejected which 
would have altered the matter, or which could have altered the matter so 
as to show anything like that which in fact is denied, and not put forward 
on the part of the defendants anything like either legal or moral mis- 
conduct on the part of the architect — ^and that therefore the architect's 
certificate within clause 18 is final, and that the money upon that is due, 
and the verdict ought to stand. 

LiNDLEY, J. : I am of the same opinion. The questions which have 
been discussed really may be considered under two heads. First of all 
the true construction of the deed and of what is called '^the final 
" certificate," and, secondly, the alleged error in rejecting evidence to 
impeach the certificate. 

They are totally different matters and I will consider them, therefore, 
separately. "With respect to the true construction of the deed, primd 
facie this certificate, which purports to be a final certificate, appears to be 
binding under clause 18 of the conditions. Mr. Moulton, however, says 
that this is not a final certificate such as is contemplated by these 
conditions, and that he is not boimd by it — ^that the final certificate which 
was contemplated by the conditions was to be made by the architect upon 
the completion of the works, and he relies for that construction upon the 
language in clause 17. Now I have looked at clause 17 with some care, 
and it provides for the granting by the architect of what may be called 
interim certificates, and then says what is to be done when the work is 
completed ; and when the work is completed it appears the general scheme . 
of it is this — ^that an estimate is to be made of what remains due under 
the contract, and half of that estimate is to be paid at once ; then the 
ultimate balance is left for future determination. Of course the ultimate 
balance will not be an estimate. It will be a careful calculation. It 
will not be the ultimate balance of the estimate : it will be the ultimate 
balance of what is due according to the contract, and clause 17 is a little 
imperfectly worded, because it does not show in so many terms that the 
architect is to settle that by a final certificate. But, although it does not 
say so in so many words, it is impossible to construe dauses 17 and 18 
without seeing that he is the person to do it in the first place, if he is not 
there is no other machinery for finding out what this final balance is, and 
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when we look at the language of clause 17, after providing for the demenoe 
payment of half the estimate, it runs thus — " and the contractor is to be oi&rke. 
"entitled to receive the balance of all moneys due or payable to him 
" under or by virtue of the contract within three months from the oom- 
" pletion of the works, except £50, which is to be retained for six months, 
" provided always that no final or other certificate is to cover or relieve 
"the contractor from his liability under clause 11 whether or not the 
" same is notified by the architect at the time or subsequent to granting 
" any such certificate." That language shows plainly enough that a final 
certificate was to be granted, and the only thing final is the ultimate 
balance of what was due under the contract. It appears to me to be quite 
impossible to construe 17 in any other way than this — ^that the person 
who is to ascertain and settle what the final balance is is the architect. And 
that is more plain still when you come to clause 18 ; because, pursuing 
the same idea clause 18 says : " A certificate of the architect or an award 
" of the referee hereinbefore referred to as the case may be showing the 
" final balance due or payable to the contractor is to be conclusive evidence 
" of the work having been duly completed andthatthecontractorisentitled 
" to receive payment of the final balance, but without prejudice to the 
"liability of the contractor under clause 11." 

Now I confess I cannot follow Mr. Moulton's argument to the extent 
that he desires that we should go— that is to hold that the final balance 
here is not the final balance at all, but that rough casting which is to be 
made on the completion of the works, and upon which the payment on 
account is to proceed. It strikes me that the final balance is the thing 
to be ultimately calculated, the final balance in fact, as expressed ; and, 
although it does not say so in so many words that the architect is to make 
that, it appears to me quite impossible to construe clauses 17 and 18 
except in the sense that he is the person to make it, and that when made 
it is conclusive as provided by section 18. 

Then it is argued it is not to be conclusive, because it is open to 
submission to arbitration imder clause 20. I confess I doubt very much 
whether it is. But, assuming that it is, the case will stand thus. There 
will be two clauses in this provision. One says that the final certificate 
is to be final ; the other says it may be referred. Assuming that to be 
so, what does that mean P What interpretation is to be put upon two 
such clauses P I apprehend — ^and you must give them both effect — ^it 
would stand in this way ; that if it is capable of being made the subject 
of a reference it is not to be conclusive for the purpose of that reference, 
but it is to be conclusive for every other purpose. That would be the 
construction I should put upon it. Assimiing that the certificate is a 
proper subject matter of reference, which I doubt very much indeed. 
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1870. particularly because of the language of the body of the clause, and more 
July 22. particularly because of the language at the end, where it says that the 
award of the referee is to be equivalent to the certificate of the architect. 
Therefore, either it is not open to refer under clause 20, or at all events, 
if it is, it is final for every purpose except the purpose of reference, and 
in every view the construction put upon it by Mr. Moulton would in my 
judgment be erroneous. It appears to me, therefore, that so far as the 
construction of the contract goes the case must be decided adversely to 
him and that there is no misdirection at all, but the proper view was taken 
of the true construction of that document. 

The next question is whether evidence which ought to have been 
received for the purpose of impeaching this certificate was rejected. A 
certificate of course can be impeached for fraud : it may be impeached 
for collusion: on the other hand it cannot be impeached for mere 
negligence, or mere mistake, or mere idleness, on the part of the architect. 
I have read the shorthand notes of what took place at the trial with 
some care, and I have come to the conclusion that what was meant was 
that evidence would have been forthcoming to prove some such matters 
as these — ^namely to prove for example that the architect had never given 
signed orders for extras — ^that evidence would have been given that he 
trusted as to the measurement to the quantity surveyors. That last point 
is apparent upon the face of this final certificate and I have looked through 
the shorthand notes with a view to see whether Mr. Harrison did in 
substance suggest that he had any evidence at all to show that the 
certificate was not in point of law the architect's certificate — ^that is to say 
to show such an abdication of his functions as to render the certificate 
not his or anything of the kind. I cannot come to the conclusion that 
any such evidence as that was tendered or that Mr. Harrison suggested 
that he had anything going to anything like that extent. But it appears 
to me that nothing short of that, or of course fraud or coUusion — ^whioh 
was not suggested — would have been of any avail, and upon the whole of 
the shorthand notes of what took place, which I have read with care, it 
appears to me that there was no evidence rejected which would have 
availed the defendant. It was said that evidence might have been brought 
to show such matters as I have alluded to, and in particular to show an 
abdication of function on the part of the architect — ^but I can discover 
nothing further — ^nothing amounting at all to evidence to show that there 
was such an abdication by the architect of his functions as to render the 
certificate bad, or that any such evidence was ever really tendered or 
suggested to be producible at the trial. 

Upon these grounds, therefore, I am of opinion that the rule ought to 
be discharged. 
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Lord Coleridge, L.C.J. : I concur in the judgment of my learned ciemtnoe 
Brothers upon the whole, though for some reasons, which I will indicate cuurko. 
in a moment, I should have been myself disposed to let Mr. Clarke have 
a new trial. I say so for this reason — that it is always better, if there 
is any real belief, upon the part of a ptirty to a cause or his advisers, that 
anything has been excluded from the hearing — ^that he has not had an 
opportunity of placing before the jury or before the Court anything which 
might have really tended to alter the state of facts of which he complains — 
it is, in my opinion, always better if there is anything like a feeling of 
that sort, to yield to it, and to allow everything that a party desires to 
place before a jury to be placed before them. In this case I must say 
that I concede at once that if evidence in support of anything like such 
a case as has been suggested to-day had been really tendered, most 
undoubtedly it ought to have been received. If it had been suggested 
that evidence was forthcoming which could have shown that upon points 
really of taste or skill or scientific judgment, the arbitrator appointed 
under this contract had abdicated his functions to somebody else, and had 
allowed really judicial fimctions to be exercised by somebody other than 
himself whose conclusions without consideration he had adopted as his 
own, without saying that it would ultimately have led to a different 
conclusion, about which till I had heard the case I should pause, I 
certainly should have received that evidence. I say further — though I 
think it would be hard upon counsel to expect, in the way in which cases 
are habitually managed at nisiprtus that there should be a formality of 
statement and that a mention to the presiding judge of every particular 
head of evidence or every class of evidence that is intended to be put 
forward should be made. I think it would be very hard upon counsel 
— ^business could not probably be conducted in that way, and I do not in 
the least for myself desire to exact any such fulness of statement in this 
case or any other, but at the same time I do think that if heads of evidence 
differing widely in their nature are intended afterwards to be relied upon 
there should be some distinct indication to the presiding judge that those 
heads of evidence are tendered to him for acceptance or rejection ; and 
what I think in the present case is — and I have now had the opportunity 
of carefully reading through the shorthand notes of the motion for a new 
trial — there was no contention made that evidence intending to impute 
such conduct to the arbitrator as I have suggested was tendered or was 
intended to be tendered at the trial. To-day, unless I have misunder- 
stood — and if I have I sincerely regret any strong expressions I have 
made use of — it has been suggested that evidence was distinctly tendered 
to me at the trial to show, not merely that the statement in the certificate 
was correct — ^namely that quantity surveyors had been allowed to do their 
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1879. work, and that the architect, without enquiry possibly, had adopted the 
July 2S. conclusions of those quantity surveyors upon their work which no doubt 
was tendered, and which rightly or wrongly was rejected and which 
rightly or wrongly would be rejected again — ^it has been suggested to-day, 
and indeed more than suggested as I have understood, that evidence was 
tendered to me to show that certain definite and very important questions 
of taste and skill and scientific judgment were relegated by the architect 
to persons certainly unfit to express judgments upon them, and that the 
judgment of those quantity surveyors upon matters altogether beyond 
their province were gone into by them, and that their conclusions were 
adopted by the architect and made the foundation of certificates — ^that 
questions of whether things should be under the contract treated as day 
work or as piece work were dealt with by them. I should say that even 
upon such a question the certificate would be conclusive ; but it is said 
that important questions of whether things were to be treated as day work 
or as piece work were brought to my attention, and that evidence to show 
that questions of that kind were handed over to quantity surveyors was- 
tendered to me and rejected by me and further that questions of what I 
call skill and taste and judgment as to whether this was an extra within 
the meaning of the contract and that was an addition within the mean- 
ing of the contract, that questions of that sort were handed over by the 
architect to these quantity surveyors, and that evidence showing that that 
had been done was distinctly tendered to me and was distinctly rejected. 
Now if I have misunderstood that contention I desire to say that any 
heat that I have shown, or any strength of expression I have used, I am 
very sorry for ; but if I have rightly understood that suggestion, now, 
upon looking at the shorthand notes, and somewhat confirmed by the 
view my learned Brother has taken, I must say that I think no such 
suggestions ought to have been made — ^that they are wholly contrary to 
the facts which took place at the trial and that suggestions of that kind 
being made (if they have been made) are fatal to the confidence and the 
perfect good faith that ought to exist between the Bar and the Bench, 
when evidence is not formally tendered and formally rejected, but when 
general expressions are used on one side and met by general expressions 
on the other, and business is conducted as I say upon the footing of 
perfect good faith, which could not be if the course which I understand 
to-day to have been pursued were commonly pursued. But at the same 
time, though I say that, and I must say it strongly, I am aware that 
counsel and judges too may take erroneous views of what passes between 
them, and that understanding which one person may think very dear 
may not be at all so clear to the mind of another person and that there 
may be honest misunderstandings as to what takes place on such an 
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occasioii as this ; and to that extent, and so far as there has been an honest oiemenoe 
misunderstanding of what took place at the trial of course any observations .ciarke. 
which I have made before or now do not apply. But as I say, upon " 

grounds of that sortr-f eeling that if there is a chance of a misunder- 
standing it is always better that the person who insists that something 
has been rejected which he understands himself or believes himself to have 
been ^ndered, or instructs his counsel to say has been tendered, has been 
rejected— on such groxmds as that I should myself have been willing that 
there shoidd have been a new trial ; but only upon those grounds, because 
upon the law of the case I entirely agree with the judgment that my 
learned friends have pronounced. I think this certificate was conclusive. 
I think as soon as the contract was read and the certificates were produced 
there was practically an end of the case — ^that if there had been — ^which 
I observe Mr. Harrison most carefully and emphatically and in the 
strongest and handsomest term repudiates — ^if there was anjrthing like a 
suggestion of real moral misconduct on the part of the architect — if there 
had been anything like fraud on his part the case would have been very 
different. I think as things stand, as soon as the contract was produced 
and the certificates were put in there was really an end of the case. 
Collusion on the part of the architect with the plaintiff was not so much 
as suggested — ^indeed was pointedly disavowed — collusion of course of the 
architect with the plaintifiE would in my judgment have affected the 
validity of the certificate. I desire to say, as far as my present impression 
goes, that nothing short of collusion with the architect on the part of the 
plaintiff woidd have rendered these certificates invalid as regards the 
plaintiff. The plaintiff, as it appears to me having got them in good 
faith and without any suggestion of collusion or fraud, has the right to 
rely upon them, and the defendants remedy, if he has one, would be by 
proceeding against his architect for misconduct. If his architect had 
been guilty of anything like misconduct the defendant would not be 
without remedy, because I think I pointed out at the trial and I should 
say it over again, if the architect, by gross misconduct in his office, 
although not by collusion with the plaintiff — ^still by gross misconduct 
in his office had infiicted damage upon the defendant in the action, I 
strongly think that the defendant would have had an action against his 
architect to recover damages from the architect, and, amongst those 
damages any sum that he had improperly to pay to a contractor in con- 
sequence of his architect's misconduct. The defendant would therefore 
be by no means without remedy even if his architect had misconducted 
himself. However that is not suggested here ; indeed, as I say it is most 
handsomely disavowed by Mr. Harrison, and, therefore, I only mention 
it for the purpose of guarding myself from being supposed to think that 
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igTo. under all oiroumstanoes suoh a oertifioate as this would be oonclufiiYe, or 
July 2S. that if conclusive as between these parties, the person against whom it 
had been improperly obtained would be without a remedy. 

On these grounds I concur in the judgment of the Court and think this 
rule should be discharged. If I have misunderstood what has been said 
to-day I regret it, and I regret anything that I have said in consequence 
of that misunderstanding ; but if I have not misunderstood it I must say 
that what has been suggested to-day is totally different from anything 
that at least I understood to have been suggested to me at the trial of 
the case. 

Eule discharged with costs. 

[The report of the judgment is taken from the shortliand notes of Messrs Treadwell 
and Howard, of Devereux Court, Temple ; the other details of the case have been 
obtained from and by the courtesy of Messrs. Nickinson Prall and Nickinson, solicitors 
for the plaintiff]. 
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(Pollock, B., and Hawkins, J.) 
(Lord Esher, M.R., Bowen and Smith, L.JJ.) 

jgg^ McDonald v, mayor and corporation of workington. 

October 81. Engineering Contract — difficulties of Soil — Abandonment — Necessitt/ of 

Certificate. 

A contractor is not entitled to throw up a contract because the nature of the soil makes it difBonlt or 
impossible to construct the contract works in accordance with the specification. Where a certificate of 
the engineer is under the contract a condition precedent to the contractor's right to payment, the con- 
tractor on abandoning the contract is not entitled to payment for work done without producing a 
certificate of the engineer, unless he can show that the certificate is collusively withheld. 

The plaintiff entered into a contract in writing with the defendants, the Corporation 
of Workington, to construct a system of sewers for their district according to a 
specification and two deposited plans, and to such working and explanatory drawings 
and instructions as might from time to time be furnished by the defendants' surveyor. 
Part of the work which involved certain tunnelling turned out to be impracticable 
because of water in tlw soil, and the contractor suggested certain modifications, which 
were declined, and then threw up the contract and sued the Corporation for £7,000 
alleged to be due to him under the contract so far as proceeded with. No certificate 
had been given by the engineer for any part of the sum claimed. 
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The statement of claims alleged — MoDonald 

(1) That before the contract was entered into the defendants represented and t^—^^^ 
guaranteed that the tunnelling should be through dry ground. CJorpomtion 

(2) That the defendants had refused and neglected to pay for the work done by the Workington, 
plaintiffs except one sum of £500. 

(3) That the defendants refused to pay for deviations ordered by them and executed 
by the plaintiff. 

(4) That the ground proved to be wet, and that it was impossible to carry on the 
tunnelling work in accordance with the plans and specifications, but the defendants 
refused to supply any sufficient further plans and specifications to enable the plaintiff 
to execute the work. 

The action was referred to an official referee (Mr. Hemming, Q.C.), who gave 
judgment in favour of the defendants, holding that there had been no representation 
or warranty as to the character of the soil, and that Thome v. Mayor ^ etc., of London, 
(1875) 1 App., Cas. 170, applied. 

The plaintiff moved before a Divisional Court, Pollock, B., and Hawkins, J., to set 
aside this judgment and to enter judgment for the plaintiff or to refer the case back. 

Pollock, B. : This is one of those matters in which I, speaiing 
for myself, should have very much desired, if at some earlier stage of the 
case, the parties had been able to deal with the matter apart from their 
strict legal rights. It may be that if the parties had been able to approach 
each other in a more friendly spirit, or called in some new surveyor to 
say what would be reasonable to do under the circumstances, which were 
unforeseen at the time of the contract being entered into by both parties, 
that some better, and possibly more equitable end could be arrived at 
than has been arrived at by these proceedings in a court of law. I felt 
that very strongly myself when the matter came before me in Chambers, 
and I can only say I am sorry that end could not have been obtained. 

The Court has now to deal with a case in which there has been a formal 
statement of claim — ^there have been pleadings, and the case being one 
which could not satisfactorily be submitted to the tribunals of the country, 
that is to say to a judge sitting either with or without a jury, it was sent 
to the Official Beferee. That Official Beferee has heard counsel, he has 
seen the witnesses and documents to a very great length, and he then 
arrived at a judgment which he has put into writing, and delivered. 
That judgment was judgment for the defendants the Corporation. We 
are asked now to set aside that judgment and either to enter the judgment 
for the plaintiff for the whole or part of his claim, or if we cannot do 
that, to send it back again to the Official Eeferee with some special 
instructions. I confess I do not see my way to do either one or other of 
those two things. 

The substance of the case is this. The plaintiff, a contractor, by a 
written contract entered into with the Corporation, undertakes to do 
certain work, and that work is to be done in accordance with a certain 
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1898. specification and certain plans that were prepared in pursuance of that 
October 31. Specification. I think it must be admitted now that both the plaintiff 
and defendants entered into the contract under the belief that the subject 
matter of the contract was not only agreed on between the parties, but 
understood by both. It now turns out that the subject matter was not 
xmderstood by both, in the sense that they foimd as they went on that 
the work was not only more than is ordinarily looked for, but that the 
character of the soil, from the amount of water contained in it, was such 
that the work practically could not be carried out under the plans and 
specification which were contemplated, arranged, and drawn up between 
the parties. That is how the difficulty commenced. The plaintiff, 
the contractor, having suggested some alterations and modifications of 
the plans and specification, which in effect would be a modification of the 
contract itself, and that alteration having been declined on behalf of the 
defendants, the Corporation, the matter then stood still. On the one 
hand, we have the plaintiff saying he could not go on under the present 
specification, and, on the other hand, the defendant saying, " We believe 
" you can go on, although it may cost you more for labour, and you may 
" have in one sense to do more than was originally contemplated ; that 
" is a matter for you and not for us, you may do it if you like, and 
" if you perform your contract then of course you will be paid.*' I do 
not think any reasonable doubt can be entertained, and it was not put 
forward by Mr. French in that way, and I may say the case has been 
very clearly argued by him, that under these circumstances the plaintiff 
could not be entitled to recover for the work which he was able to complete 
that he could not say " I have spent so much in preparing for the work," 
nor can he recover under a quantum meruit for any work done, because 
the defendants are a Corporation, nor can he recover against the defendants 
upon any breach of contract unless he had been able to show — ^and he 
sought to show it by his claim and particulars — ^that there had been 
misrepresentation by the defendants or their agents as to the character 
of the soil. But that is clearly found against him, and he is thrown on 
his claim for money earned under the contract in respect of work not 
finished, because he cannot go on with that particular work, or in respect 
of work which he has done in pursuance of the contract, and which was 
done at a time and at a place where the terms of the contract did apply 
— ^for good work under the specification and plans. This latter part of 
the case at first sight seems to present some difficulty. It may be said — 
here is a man who, when both parties thought the contract could be carried 
out, expended time and money, and surely he ought to be paid for that. 
But when you look at the facts and law of the case you find that this 
work was done xmdoubtedly under the contract. A part of the contract 
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was that no work should be paid for imtil a oertificate was given by a McDoiuad 
person who was nominated, viz., the surveyor to the Corporation, who for Mayor and 
the purpose of this contract held the position of judge between the two of 

parties, and who, although he was bound to give a certificate under the 

contract if he could do so, was in no sense bereft of a perfectly free 
judgment which he could exercise as he thought proper and fit. When 
the action was brought it is alleged that no certificate was given. The 
plaintiff does not even imply, although he is challenged to do so by the 
learned Official Eef eree, before whom the matter came, that there has been 
anything like collusion, or any word equivalent to collusion, which has 
prevented that certificate from being obtained, so as to prevent the plaintiff 
from bringing any action based upon that certificate, which is a 
condition precedent. It seems to me upon the evidence, and upon the 
finding of the Official Referee, that the onus of proof rested on the plaintiff 
that the proof was not given, and therefore the plaintiff fails. 

I think it right, however, to make this further remark, as the matter 
has been very fairly argued on both sides, that I am quite certain this 
Court has no desire to put anything like a technical difficulty in the way 
of either party, and if for a moment I thought by amending the pleadings 
and by sending them down to be considered by the Official Referee, on 
any matter which has any real bearing upon the case that has not been 
considered any good would be done, I should do -so gladly, but I believe 
every matter has been threshed out before the Official Referee, and he has 
come to a proper conclusion. 

The only other point to which I wish to allude is this. It seems to me 
that the substantial contest between the parties was whether the plaintiff 
should be allowed to go on, not under the original contract, but under a 
modified contract. On the one hand, the plaintiff declares, and he may 
be right or wrong as to this, that he could not go on under the existing 
contract, and that the contract must be modified: but, upon the other hand, 
the surveyor thought he could do so although the expense to him would 
be extremely costly. That may be so. Whichever of those contentions 
is the right one, what happened in point of fact was this — ^the plaintiff 
did not go on, and when he had got to a certain stage of the contract, 
which was included in the entire contract to be paid for in an entire lump 
sum, he said, "No, I cannot go on, under these circumstances; it is 
" impossible for me to execute the contract." Then it was that the surveyor, 
whether he was over-awed in any way I know not, nor whether he 
came to the conclusion that he must hold the plaintiff to the performance 
of his contract with the Corporation, but when that issue arose between 
the parties and the plaintiff fell back upon his claim for work actually 
done, the surveyor said, " No, I might have entertained that claim if you 
II. P 
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" had gone on under tlie contract, or if the Corporation had agreed that 
" you should not go on under the contract ; under the modified contract I 
" might have certified, hut I cannot certify now for work which is the work 
" of one entire job when I know that you yourself are saying that you 
'^ cannot go on, that you will not go on, and that in effect you are 
" repudiating the contract." If that was the view of the surveyor I cannot 
say it was a wrong one, hut whether it was right or wrong in no sense 
can it he said to be collusive, or can it be said in substance that the 
surveyor has not exercised his judgment in the matter. On these grounds 
it seems to me that to send the matter back for further investigation to 
the Official Referee, and to put the parties to additional expense, would be 
very inconvenient. According to all the rules of litigation, the trial 
having taken place on those pleadings and judgment having been given, 
the plaintiff has failed to show that there has been any such miscarriage 
of justice as entitles him to any further inquiry. I think that this 
application must be dismissed, and dismissed with costs. 

Hawkins, J. : I do not propose to add anything to the judgment 
of my Brother Pollock. But I am glad to add this one thing that if 
there be any matters which have not been made the subject of the 
present action, or are not disposed of by the Official Referee, I can see 
no objection to a new action being brought in respect of such things, but, 
having regard to the present claim and what has been stated to us, I 
agree with my Brother that we ought not to interfere. 

The plaintiff appealed. 

Gully, Q.C., and Henry for the plaintiff argued that the surveyor had been prevented 
from certifying by the Corporation, and that the abandonment did not constitute a 
breach of contract by the plaintiff. 

Webster, Q.C., Young and Distumal for the defendants. 

Lord EsHER, M.B. : It seems to me that the more one looks into this 
ease, the more clear it becomes. It seems to me to be the ordinary case 
in which a contractor has undertaken to do that which in the result he 
finds himself unable to do, so as to make a profit. If that is all, this 
action is wholly misconceived. 

Now the relation between these parties was constituted by articles of 
agreement, and the rights of the parties depend entirely on what is the 
true construction of that agreement which was submitted to different 
contractors. I shoidd suppose that they would tender for the work 
aocording to this draft agreement, and the plaintiff amongst others did 
tender and his tender was accepted. Then what is the construction of 
this provision that they shall do certain works which are mentioned in 
this agreement. How does the agreement mention the works that are to 
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be done. It says — " works to be done according to this agreement." — McDonald 
that is, according to the specification and plan. Then, for the purpose Mayor and 
of seeing what work is to be done, they introduce a plan and specification of 

into the agreement, and the agreement is to do such works as are * 

described in this specification or shown on the plan. What are those 
works? There are other works which we need not trouble ourselyes 
about which are part of one large scheme, but amongst other works which 
are shown on the plan and described in the specification are a brick sewer 
in certain land going down to the shore. Then the contract of course is 
to make that brick sewer as it is described in the specification, and as it 
is shown on the plan. 

Then, there is in the contract a stipulation which is to take effect if 
any alterations or additions ore to be made to the work which has 
to be done. There is nothing about saying, if the work becomes more 
difficult for the contractor to do, then he shall be paid for that 
difficulty. He is to be paid if there are alterations in the work 
which is described in the specification and shown upon the plan, and if 
there are other works to be done, additions to that, and the third clause 
says — " such alterations, omissions and additions as the contractor shall 
" from time to time be required to make by order in writing sanctioned 
"by the urban authority imder the hand of their clerk, or their said 
" surveyor, and no others shall be made by the contractor." Now, what 
is the meaning of that in this business contract. Of course it is that if 
you make inconvenient alterations or additions without having the order 
in writing sanctioned by the urban authority under the hand of their 
clerk or surveyor, you are not to be paid for it. That is the true 
meaning of that. 

Now, it is said that that makes the surveyor an arbitrator as to 
that clause. If it makes the surveyor an arbitrator it makes the clerk 
an arbitrator, not the particular clerk having the conduct of the works, 
but the clerk of the urban authority. It really is a farce to suppose 
that that is making him an arbitrator. They say that it is to be done 
by their order under the hand of their clerk and their surveyor. It 
requires, therefore, two things. First of all, that they shoTild give the 
order or agree to the order, and then that that order should be made 
known to the contractor either by the clerk or by the surveyor, and the 
surveyor's duty in that part of it is only to make known to the contractor 
the order of the urban authority. I know that with regard to another 
part of the work, if the work is done according to the contract, and 
within the terms of the contract, the surveyor is to give a certificate. 
Where a surveyor is put into that position to give a certificate I do not 
say that he is an arbitrator, but he is an independent person. His duty 

P2 
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1883. is to give the certificate according to his own conscience and according 
Fehnwry 1. to what he conccives to be the right and truth as to the work done, and 
for that purpose he has no right to obey any order or any suggestion by 
these people who are called his masters. For that purpose they are not 
his masters. He is to do that on his own conscience wholly independent of 
them, and to act fairly and honestly as between them and the contractor. 
Therefore, the surveyor has different positions in this respect. As to the 
additional works, he is to obey the instructions of the urban authority, 
and to make known to the contractor what he does not know already ; but 
as regards the certificates he has an independent and further duty, which 
is a duty as between the contractor and the Corporation, and as regards 
that he ought not to take any suggestion except what he thinks right 
either from the contractor or from the urban authority. 

That being so, the plaintiff here entered into a contract, and then going 
on with the works he comes to that part which he is bound to do — ^to 
make the sewer through a portion of ground which the specification and 
the plan showed — ^he is to make it according to the plan and specification ; 
that is, he is to take the line shown on the plan, he is to make the sewer 
as described in the specification. It is not shown really that he cannot 
do that. It is being done now. Everji^hing which he says it is 
impossible to do is being done, or has been done, but what he found was 
that he could not do it without taking some precautions — additional 
precautions which he had not anticipated. He found the ground wet 
when he thought it was going to be dry. He says that the specification 
indicated to him that it was going to be dry. What counsel have to 
urge is that that makes a difference. They have to urge it on behalf of 
their client, but it is a wholly wrong way of putting it. If a representa- 
tion had been made as a fact that the groimd was dry — if it was only a 
representation and no part of the contract, then it would not be a 
warranty. It would not be an undertaking binding them. It would be 
a statement which, if it was erroneous, would not bind them. 

The truth is that the contractor ought to take the precautions necessary 
for the purpose of protecting himself, and he is not to be protected by the 
other contracting party imless they contract to do so. First of all, that 
statement in the specification does not seem to be a representation at 
all, and secondly, if it was, it is no part of the contract. They have not 
contracted that it shall be true, and therefore it is not a warranty, and 
is immaterial. This is just like some other cases that we have had where 
the ground is shown to the contractor. The plan shows him the ground, 
and before he contracts he ought to go to the ground itself and examine 
the ground, and see whether he thinks he can do the work according to 
the plan, and whether he can do it on the terms of the specification. As 
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we said in the York case^"*) he ought to have gone into the grass meadows McDonald 

by the river and examined them, and if he foimd them to be a swamp, oSSpSm^n 

he ought not to have taken the contract imtil it was altered, and he ought wortogton. 

not to go headlong at it, and then say, " Oh, I thought it was dry and 

" when I found it was wet I had a right to ask them to drain it, or to ask 

" them to give me a cutting, in which I could make it independently, so as 

" to enable me to do the work." He takes the risk of being swamped, and 

that is the case here, and therefore the contractor here had no right to 

throw up the work. He did throw it up, and in such a way as to entitle 

the Corporation to say, " You have thrown up the contract, we accept your 

" throwing up of the contract subject to this that we may be entitled to 

" sue you for damages, otherwise we take it as a breach of the contract 

" by you as entitling us to employ some one else in your place, which 

" we do." 

Then he says, " Supposing that is so, nevertheless I have done some 
" work, and I ought to be paid for the work that I have done." The 
contract is express that if he has done work he is not to be paid imless he 
gets a certificate. Then there come this : " However wrong the surveyor 
" may be we admit that you cannot recover unless you have got his certifi- 
" cate, but we say that is altered if his wrongful act is done by collusion 
" with us, because we should have been a party to preventing his giving a 
" certificate which he ought to have given." It is not necessary to determine 
how that would be. I should say myself that if they wickedly by 
collusion with the surveyor prevented him giving the certificate which he 
ought to have given, I should treat the case as though he had given the 
certificate. But there is no shadow of evidence here to show that the 
Corporation did that wicked thing which was to instigate the surveyor 
and to agree with the surveyor that he should cheat the plaintiff by 
wrongfully refusing to give him a certificate. It is a suggestion made 
in the stress of the case. There is not a shadow of evidence for it, and 
there is no ground for it whatever. 

Under these circumstances it seems to me that the plaintiff has clearly 
failed, and that this appeal must be dismissed with costs. 

As to the plant, — the plaintiff has suggested that he has a cause of 
action because the Corporation have wrongfully kept his plant. I am 
inclined to think that they could not keep his plant of their own will, and 
that he would have a right to have that plant, but they have never assumed 
to keep it. They have never asserted that they coidd keep it. It has 
always been there for him to take, and he has never applied for it. 
Then of course you cannot maintain an action on the ground that 
they have wrongfully retained it, and they say now at this moment if 

(a) Boitonu v. Lord Magor, etc,, qf York, ante p. 147. 
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1883. he chooses to send for this timber he can have it. There is no ground 
February 1. for the action in that respect. 

As regards the materials, it seems that imder the fourth chiuse they 
were the defendants' materials and they have a right to keep them. 

BowEN, L.J. : I agree. 
■ A. L. Smith, L.J. : I agree. 

This is an action brought by a builder and contractor against the 
Corporation of Workington to recover over £7,000, and he brings his action 
for work and labour done and gives credit for £500 which has been paid. 

It is quite manifest that he cannot sue on his contract, for the best of 
all reasons, that he has not got the certificate, which is a condition precedent 
to his maintaining an action on the contract for work and labour done. 
Unless he can get rid of this condition precedent by showing that the 
Corporation and the architect, acting in collusion, have withheld the 
certificate— or I might go further and say — ^that the Corporation have 
themselves hindered and prevented the engineer from giving the certificate, 
the Corporationhave a good answer to any claim on the contract — "Produce 
" your certificate — we are not responsible on the contract." But then it is 
said on behalf of this contractor — " I am entitled to get rid of that and sue 
"for a quantum meruit because you have broken your contractand prevented 
"me completing my contract, and if not for a quantum mo'uit I am entitled 
" to sue you for the damages I have sustained," and that brings me to 
the point whether the plaintifF has made out that the defendants have 
broken their contract. My Lord has said, and I agree with his statement, 
of what the true meaning of this contract is. I do not think it right to 
recapitulate what he has said, but it seems to me that it is a mistake to 
arg^e that the works contemplated by the contract could not be carried 
out by the contractor, because in my judgment they could have been 
carried out, and can be carried out, and I believe are being carried out 
at the present moment. 

The real thing is that they could not be carried out without some extra 
expense and that is the whole history of this case, and they coidd not be 
carried out because water was found. A drain was required and a concrete 
bottom was required, and the point taken by the engineer to the 
Corporation was this — " The expense will fall on you and not on the 
" Corporation." Says the builder, " Nothing of the sort, unless you give 
"me an order for what I will call the drain and the concrete, I 
" will not go on at all," and the engineer says, "I will do nothing of the 
" sort, because that is a liability which falls on you imder the contract 
" and not upon the Corporation." The question is, which is right on 
thatP In my judgment the engineer was perfectly right. This 
contractor having undeiiaken to execute those works according to the 
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plan and specification has not done so, and he has not done so because McDonald 
he would not put his hands into his pocket and execute some further Mayor Mid 

ii»i i»T 1 pjx C5orporataon 

works which were necessary on account of the water that was found to ^ o'_ 

• • nn i» T Workington. 

render the contract work capable of being carried out. Therefore I say 

that when he says that the Corporation have committed a breach of the 
contract so as to allow him to sue them for the breach of contract and for 
damages, he does not prove the breach, and he fails in that entirely. 

I have nothing to add to what my Lord has said about the plant and 
materials, but I am clearly of opinion that this action wholly fails. 

Appeal dismissed. 

Solicitors for the plaintiff : Harrison and Powell, agents for McKeedy & Co., 
Carlisle. Solicitors for the defendants : Tatham & Procter. 

The report of the judgments is taken from the shorthand notes of Messrs. Wright 
& Gabell, 17, Cliffords Inn, W.C, and the rest of the report from the papers in the case 
kindly lent to the author by Messrs. Harrison & Powell, solicitors for the plaintiff. 



(Lord Esher, M.R., Cotton & Lindley, L.JJ.) 

|n i\t PoQSt of ITorbs. 

(Present : Earl of Selborne, Lords Watson, Bramwell, FitzGerald, Halsburt, 

and Ashbourne.) 

JACKSON (Appellant) v. EASTBOURNE LOCAL BOARD (Respondents). 

Jaokaon 

Construction of Sea- Wall — Special Act — Respective Liabilities of Contractor K„t5ourn« 
and Ejnployer on its Destniction hy the Seas and Winds. Local Boar d. 

Where a contract is entered into to construct a sea-wall the contractor, and not the employer, takes the 
risks of interference with the work while in progress by the action of the winds and seas, which, in 
the ordinary contemplation of all, are risks incidental to the complete performance of the contract; 
and there is no implied contract by the employer that the seashore on which the proposed works are to 
be executed, shall remain in the same condition as at the date of the contract. The fact that the 
employer is by a special Act of Parliament bound to protect the adjacent shore from the action of 
the winds and seas does not create any obligation on their part in favour of the contractor or exonerate 
him from the special terms of his own contract. 

In this case the Eastbourne Local Board sued John Jackson, the contractor, and 
Robert Preston and William Edward Jackson, his sureties, for alleged breaches of 
contract to build a sea-wall at Eastbourne. Clause 9 of the contract was as follows : 

The said contractor shall take upon himself and be answerable for all accidents and damages from or 
by seas, winds, drift of craft, fire, or any cause whatsoever which may occur during the construction of 
the works under this contract, and, in case of such accidents or damages arising, shall repair and make 
good the same as soon as possible at his own costs and charges. 

The other material terms of tlie contract and the facts are sufficiently stated in the 
special case and judgments. Before the issue of the writ the defendant, John Jackson, 
had appointed an arbitrator under the arbitration clause of the contract, and on the 
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issue uf the writ he took out a summons to stay the action under the Common 
Law Procedure Act, 1854, upon which the master ordered a stay. This was api)ealed 
from and ultimately an order was made by consent on 31st January, 1883, referring 
the action and all matters in difference to Mr. Harrison Hayter, C.E., with Mr. A. M. 
Channell as legal assessor ; and with liberty to state a special case. 

The arbitrator made his award on 12th August, 1884, in the following terms : 

To all to whom these presenta shall come, I, Harrison Hayter, Esq., member of the Council of the 
Institution of Civil K'ngineers, send g^reeting. Whereas in an action in which the Local Board for the 
district of Eastbourne were plaintiffs, and John Jackson, Robert Preston and William Edwin Jackson 
were defendants, it was, on the Slst day of January, 1883, ordered by the Honourable Sir Henry Hawkins, 
one of the judges of the Queen'8 Bench Division, by consent of the parties, that the said action and all 
matters in difference should be referred to the award of me, the said Harrison Hayter, who should have 
as my legal assessor Arthiu* Moseley Channell, such assessor being, at his discretion, at liberty to state 
a case on any matter of law, or the legal effect of any exndenoe for the opinion of the Court, and that I, 
the said arbitrator, should make a separate award as to the matters on which the assessor should not 
think fit to' state a special case, and that no proceedings shall be taken to enforce that award until the 
decision of the special case, and that the sums awarded by the separate award and those found due by 
the decision on the special case should be set off against each other in such manner as the Court might 
direct ; and that I, the said arbitrator, in the separate award, should not be bound to find any specific 
issues, but should be at Uberty to find generally for one party or the other on all the matters in difference 
other than those included in the special case ; and that I should make and publish my award on or 
before the 1st May then next, or on or before such other day as I, the arbitrator, should from time to 
time appoint and signify in writing, signed by me and indorsed on the said order, and that the costs of 
the reference and award shall be in the discretion of me, the said arbitrator. And whereas the 
said legal assessor has thought fit that a special case should be stated as to certain of the questions 
which arose on the said reference, and not as to certain other of the questions. And whereas I have 
accordingly this day stated a special case. And whereas the matters in dispute as to which the said 
assessor has not thought fit to state a special case are as follows : — 

A claim by the said John Jackson against the said Local Board of Eastbourne for a contribution 
towa^s the expense of certain electric lighting ; 

A claim by the said John Jackson against the said Local Board for damages for delay in giving 
him possession of certain land ; 

A claim by the said John Jackson against the said Local Board for damages for converting to their 
own use certain property of the said John Jackson, locked up at Eastbourne (being property other 
than that in respect of which the sum of three thousand, eight hundred and ninety-four ix)und8 is 
assessed by me in the said special case) ; 

Claims by the said John Jackson for interest on the sums due to him on the above-mentioned 
claims; 

And a claim by the said Local Board against the said John Jackson for damages for loss of rents 
and profits of lands reclaimed from the sea. 

And whereas the time for making my award has from time to time been duly enlarged, and now 

stands enlarged until the Slat day of December, 1884. And whereas it has been agreed between tlia 

parties to the said reference that I should postpone my award as to the costs of the reference and award 

until after the decision of the special case. Now know ye that I, the said Harrison Hayter, having 

taken on me the burden of the said reference, and having heard and considered Uie allegations and 

evidence of the imrties, do make and publish this, my award, in writing, of and concerning the matters 

so referred as aforesaid (except the matters as to which the special case is stated), in manner following, 

that is to say : I award that the said Local Board do jmy to the said John Jackson, in respect of his said 

claims for electric lighting, and for not giving possession of the land, the sum of six hundred pounds, 

and that they do pay to the said John Jackson, by way of damages, interest on the said sum of six hundred 

pounds at the rate of five per centum per annum from the Slst day of January, 1883, until payment of 

the said sum of six hundred pounds, or until judgment is given setting it off against claims of the Board 

mentioned in the 8i)ecial case. And I award and find that there was no conversion by the said Local 

Board of the said property locked up at Eastbourne as aforesaid. And I award that the said Local 

Board are not entitled to any damages in respect of the alleged loss of rents. And I postpone my award 

as to the costs of the reference and award until after the decision of the special case, as agreed between 

the parties. 

In witness whereof I have set my hand this 12th day of August, 1864. 

(Signed) Habrisov Ha.ttbs. 

Made and published by the said Harrison Hayter in the presence of Lawrence Underwood, clerk to 
Mr. Channell, Farrar's Building, Temple. 
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The special case stated by the arbitrator and his legal assessor was as follows, jackson 
omitting immaterial portions :— Eastbourne 



Local Board. 



(1) Tbia is an action broufpht by the Eastbourne Local Board against John Jackson, as contractor, and 
afifainst Robert Preston and William Edwin Jackson, as sureties to the extent of £1,000 for John Jackson, 
as such contractor, for damages for alleged breaches of a contract to build a sea-wall at Eastbourne. 

(2) The said contract contained an arbitration clause, under which, prior to the issuing of the writ, 
the said John Jackson had given to the Local Board notice that he required an arbitration in respect of 
certain claims which, he alleged, he had against them, and upon the action being commenced the 
defendants therein took out a summons to stay the action under the Common Law Procedure Act, 1864, 
section 11. 

(3) Thereupon, by order of the Honourable Sir H. Hawkins, dated 31st Januaiy, 1883, it was, by 
consent, ordered that the action and all matters in difFerence should be referred to the award of 
Harrison Hayter, Escjuire, Member of the Council of the Institution of Civil Engineers, who should have 
as his legal assessor Arthur Moseley Channell, Esq., such legal assessor lieing, at his discretion, at liberty 
to state a case on any question of law, or the legal effect of any evidence, for the opinion of the Court, 
and that the arbitrator should make a separate award as to the matters on which the assessor should 
not think fit to state a siiedal case. No proceedings to be taken to enforce that separate award until 
the decision of the special case, and the sums awarded by the separate award and those found due by 
the decision of the Court to be set off against each other in such manner as the Court should direct. 

(4) It was, by the said order, further ordered that the defendants in the action should have the 
conduct of the reference, and that the costs of the cause and of the reference and award should be in the 
discretion of the arbitrator. 

(6) The evidence adduced by the respective parties having been heard before us, the said Harrison 
Hayter and Arthur Moseley Channell as legal assessor, and I, the said Arthur Moseley Channell, having, 
in the exercise of the discretion given to me by the said order, decided, on the application of the parties, 
that a case should be stated for the opinion of the Court on the question of law hereinafter raised, and 
on the legal effect of the evidence hereinafter stated, we* state the following 

Case. 

(6) By the Eastbourne Improvement Act, 1879 (42 and 43 Vict., cap. xcvii.), a local and personal Act 
passed on the 3rd July, 1879, the Eastbourne Local Board acquired power (amongst other things) to make 
a sea-wall about 1,800 feet in length. A print of the Act may be referred to by either party on the 
argument, and the Act is to be taken to form part of this case. The most material part of it is the 
16th section, which is as follows : 

Subject to the provisions of this Act, and to the i>owers of deviation hereby given, the Board may, 
in the lines and situation and upon the lands in that behalf delineated on the deposited plans, and 
described in the deposited book of reference, and according to the levels in that behalf shown on the 
deposited sections, make and maintain the works following (that is to say), a sea-wall or embank- 
ment, commencing at or near the eastern end of the Grand Parade at a point called or known as 
Splash Point, thence continuing in an easterly direction and terminating on the foreshore at or near 
the paved glacis of the Government Fort known as the Grand or Circular Redoubt 

The widening and im])roving on the south side thereof of the street called or known as South 
Street, such widening to commence at or near the junction of Gildridge Road with the said South 
Street, and to terminate at or near the junction of South Street with Grange Road, and all necessary 
and proper roads, approaches, sluices, oi)enings, groynes, and other works and conveniences 
connected therewith or incidental thereto re8i>ectively. But nothing in this Act contained shall 
authorise the Board to construct the breakwater shown upon the deposited plans. Provided that 
the Board shall make and complete the sea-wall or embankment within the iierird by this Act limited 
for the completion thereof and for ever after maintain the same, and shall take all reasonable 
precautions for preventing encroachments by the sea during the construction thereof. Provided 
also that in the event of the Board falling to complete the sea-wall or eml)ankment within the said 
period, all lands shown on the deposited plan relating thereto, which shall have been purchased by 
the Board, shall thereupon vest in and become the projierty of the ownera of the lands adjoining 
thereto, in proportion to the extent of their lands respectively adjoining the same. 

(7) After the passing of the said Act the Local Board invited tenders for the sea-wall according to 
certain drawings, bills of quantities, and speciflcation, and general conditions and stipulations which 
they had prepared. 

(8) John Jackson, who is a contractor for public works, having considerable exi)erienoe in works of a 
similar character, sent in a tender for the sum of £16,923 2s. 4d., which, though not the lowest tender, 
was accepted by the Board under the advice of their consulting engineer. 

(9) Thereupon a contract under seal, bearing date the 5th April, 1880, was entered into between John 
Jackson and the Local Board. The first clause of the contract incorporated the drawings, bill of 
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qnantities and Bpecification. The general conditions and gtipnlationB formed part of the specification. 
A complete copy of the said contract, and of the siiecification and general conditions and stipulations, is 
contained in the appendix. A tracing of the principal contract plan or drawing, and sections, is also 
hereunto annexed and forms part of the case. The hill of quantities may he referred to on the azgament 
hy either party if desired. 

(10) By hond, dated the , Rohert Preston and William Edwin Jackson became bound to the 

Local Board as sureties to the extent of £1,000 for the due performance of the contract by John Jackson. 

(11) The wall designed and contracted for was to be built on a shingle beach at a point between high 
and low water mark. There were in the beach, at and before the time of the invitation for tenders, certain 
groynes which had been erected some time previously (without any reference to the intended wall) for 
the purpose of preserving the shingle beach as it then was as a protection against the inroads of the sea. 
The level of the beach on the line of the proposed wall at the time of the making of the plan is shown 
thereon by a line edged with burnt sienna, and the position of the then groynes is also indicated on the 
plan. 

(12) The documents forming the contract contain no express provision for the iwi^viwg of groynes by 
either party. The only express reference to groynes is a clause in the specification that " all the old 
'* timber in groynes *' and other old material are to remain the property of the Local Board, and " are 
" not to be removed from their present position without the special instructions of the surveyor.'* 

(13) The documents forming the contract contain the following indications, which would show to any 
person understanding such matters that the wall shown to be thirty feet high was designed on the 
assumption of the preservation of the beach at a height not materially less than that of the existing beach 
shown in the contract drawings. The contract sections of the wall show a battered face (that is a face 
sloping inwards) for a depth of 16 feet from the coping, the remaining 16 feet being vertical. Of this 
latter vertical 16 feet, 11 feet inches is shown to be in the beach, and the gait being then reached the 
remaining 8 feet inches is shown as founded in the gait. The upper 16 feet below the coping was 
specified to *' be rendered on the face with Portliuid cement '* for the purpose of improving tiie 
appearance of the part which it was assumed might be exposed. The wall designed, though of sufficient 
strength to answer its purpose as long as the beach remained at or about its then level, was not of 
sufficient strength to stand if the height of the beach was reduced below a level of about 16 feet from 
the coping. 

(14) The natural consequence of building a wall in the beach below high-water mark would be to 
increase the effect of the sea in washing away the shingle at and about the foot of the wall. The scour 
of the shingle along the face of the wall, caused by the wash of the sea, would cut into a concrete wall, 
and weaken, and in time destroy it. Proper groynes are the only engineering means resorted to to stop 
such action. Assuming some groynes to be required before the wall was erected to preserve the shin^, 
further groynes, longer, stronger, and raised to a higher level, would be required when the wall was 
built, and this might have been and ought to have been foreseen, even if it was not. In fact, foreseen* 
The groynes which would be required would be structures of a permanent character, to serve a permanent 
purpose, and not temporary expedients such as a contractor is called upon to execute in order to oany 
on operations. 

(16) Before the contractor, John Jackson, sent in his tender, he had a conversation, in which groynes 
were mentioned, with Mr. Tomes, the surveyor to the Local Board, who had (under the superintendence 
of Mr. Stileman, the consulting engineer) prepared the drawings and specification, and under whoae 
supervision the wall was to be built. It was objected on the i)art of the Local Board that this conver- 
sation was not admissible in evidence, and it was received and is here stated subject to that objection, 
which is referred by us to the Court. 

(10) The purport of this conversation was that Mr. Jackson asked Mr. Tomes, ** What about groynes?'* 
or some such general question, and that Mr. Tomes repUed that the Local Board had not definitely 
decided whether to keep the old groynes or put in new ones, but " you (Mr. Jackson) will not have 
** anything to do with that— it will not be in the ' contract,' " or words to that effect. 

(17) Soon after the contract was signed some work was commenced by the contractor, but difficulties 
arose with fishermen who had been in the habit of beaching their boats and drying their nets on the 
ground. From this cause there was gn'eat delay, for which the contractor was not responsible, but his 
claims for such delay are not included in this special case. 

(18) During the year 1880 some part of the wall had been erected, notwithstanding the interruptiona 
caused .by the fishermen, and after the 12th May, 1881, more rapid progress was made. By the 22nd 
October, 1881, when a large part of the wall was washed down, the state of the wall was as follows: 
Foundations in for a length of 040 feet or thereabouts ; wall finished and backed up for a length of 
460 feet or thereabouts ; wall finished but not backed up for a length of 976 feet or thereabouts. 

(10) As the wall was built the shingle diminished. Considerable injury was done from time to time to 
the face of the wall by the scour of the shingle along it, and before the 22nd October, 1881, the face of 
the wall had become exposed in many places to a considerable depth below the battered face. 

(20; Mr. Jackson and his local manager from time to time mentioned the subject of groynes to Mr. Tomes, 
and suggested the advisability of their being put in to protect the wall. They got no definite reply as to 
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what would be done, being osuallj told that no decuion had been oome to ; but Mr. Tomes, when pressed, jAAVcm 
repudiated there being any obligation on the Board to put in groynes. There was a correspondence 9. 

going on between the parties and their solicitors on other subjects, and in several of these letters groynes Eastbourne 
are mentioned. Copies of the letters or extracts from the letters in which groynes are referred to are I^>cal Board , 
in appendix. 

(21) On the 6th July, 1881, the Board informed l£r. Jackson that they had decided to erect groynes, at 
the same time repudiating liability for damage to the wall by reason of there being no groynes. (See 
letter of,6th July, 1881, copied in the appendix.) 

(22> On the 15th July, 1881, drawings, spedflcations and bills of quantities for the intended groynes 
were forwarded by the Board to Mr. Jackson with a yiew to his tendering, and on the 29th July, 1881, 
he sent in a tender for the work substantially in accordance with the invitation of the Local Board, but 
suggested a small alteration as to the depth at which the land ties were to be secured. (8ee letters in' 
the appendix.) The tender was within a few shillings of the lowest tender. After some correspondence 
the Board (on the 13th September, 1881) refused to depart from the specifications and plans of their 
surveyor, and they postponed the consideration of any tender for the groynes. I, the arbitrator, am of 
opinion that the departure from the specification and plans, suggested by Mr. Jackson, was a reasonable 
suggestion which might with adviuitage have been adopted by the Local Board. The reason Mr. 
Jackson's suggestion was not adopted, and that a contract for the erection of groynes was not then 
made, appears to have been the disinclination of the surveyor of the Board to pay any attention to 
criticisms of his plans by Mr. Jackson. 

(23) On the 21st October, 1881, Mr. Jackson wrote another letter (see appendix), in which he alluded 
to the grave consequences to the Board which might occur for the wuit of groynes. On the same day 
Mr. Jackson's manager at the works, having his attention called to the extent to which the face of the 
wall was exposed by the diminution of the shingle, took measurements at various places, and found the 
wall exposed in many places to a depth 22 feet below the coping, thus leaving only 8 feet to the bottom 
of the wall, instead of there being 16 feet Tn«^.-riinnTw exix>eed and 16 feet minimnm to the bottom of the 
wall, as shown in the contract section. 

(24) On the next day, the 22nd October, 1881, a severe stonn occurred and a large part of the 
completed wall was washed down. A length of between 400 and 600 feet altogether fell. The cause of 
the wall falling was that the beach had not been kept up to the level shown in the contract drawings by 
efBcient groynes. 

(26) Portions of the old groynes had remained to this time. They had been allowed to get out of 
repair to such an extent that they had ceased to act as groynes. If the old groynes had been in a proper 
state, and had been raised in height, lengthened and strengthened, so as to become in effect new groynes, 
similar to those proposed and ultimately constructed by the Local Board, they might have been effectual 
in preserving the shingle. Effective groynes, to be provided either by the reconstruction of the old 
ones or by making entirely new ones, were necessary adjuncts to Uie carrying out and completion of 
the sea-wall as designed. The storm which destroyed it, though a heavy one, was not a very exceptional 
storm, but was such a storm as might be expected to occur once or oftener every year, and during the 
progress of the works or before their completion. 

(26) After the fall of the wall further correspondence took place, which will be found in the appendix, 
and some interviews took place between Mr. Jackson and the Board ; and ultimately, on or about the 
30th March, 1882, the Local Board took possession of Mr. Jackson's plant, or the greater part of it, with 
a view of finishing the contract themselves, claiming to be entitled to do so under clause 13 of the 
contract. The Board rely on the letters dated the 8th November, 1881, and 7th February, 1882, as being 
notices in writing within the said clause, which were not complied with within seven days. No work 
bad been done between the fall of the wall and the taking possession by the Local Board. 

(27) At the interviews, and during the correspondence which resulted in the Local Board taking the 
works out of the contractor's hands, the Board held the opinion (which they expressed to Mr. Jackson) 
that the wall as designed could be built and would stand without groynes, while Mr. Jackson held the 
opinion (which he expressed to the Board) that the wall as designed would certainly not stand without 
groynes, and that it was very doubtful whether it would stand with groynes. The ground of Mr. 
Jackson's refusal to continue the work was expressed in his letter to Uie Board dated February 13th, 1882, 
and was that, under the then present conditions of the altered level of the shingle, the wall was not fit 
to withstand the seas, and that it had become impracticable to build the waU. 

(28) In fact it was, in the then state of the shingle, impracticable to build the wall as designedi and so 
that it would stand. The only way in which it was practicable to execute the work as designed, and 
with any probability of it standing, was in the manner ultimately carried out by the Board, vis., by 
making groynes, and thereby causing the shingle gradually to accumulate, and cairying up the wall 
simultaneously. At the time of Mr. Jackson's refusal to continue the Board had made no contract for 
groynes, and although they had proposed to do so in the previous yev they had declined Mr. Jackson's 
tender for the work on grounds which he, with some reason, considered frivolous. The Board never 
gave him any express undertaking to make groynes if he would continue the work, and consequently he 
never expressly refumd to continue the work on the basis of groynes being made by the Local Board. 
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On the other hand it does not appear that after the wall fell he ezpressl j offered to resume and continue 
the contract work if the Board would simultaneously erect p^roynes, and thereby bring back the shingle 
to the height which was necessary to make Uie wall safe. I find that Mr. Jackson had, to the date of 
the storm, used every exertion to complete the wall in spite of difficulties arising from non-];)08session of 
the land and from interruptions over which he had no control, and that he at last gave in because it 
was impracticable to complete the wall unless groynes were erected. 

(20) On or about the 90th March, 1882, the Local Board took possession of Uie greater part of Mr. 
Jackson's plant. After doing so it was reported to the Board that the contractor (Mr. Gansden) who 
had in the previous year tendered for the groynes at about the same price as Mr. Jackson, was willing 
to stand by his tender with a small addition for clearing away the debris of the fallen wall, and on the 
22nd April a contract was entered into by the Board with Mr. Gransdcn for the erection by him of the 
groynes. 

(30 J Work was begtm on the groynes in May, 1882, but no work was then done to the wall. l*he 
opinion of the consulting engineer of the Board, Mr. F. C. Stileman, and of Mr. James Abcmethy, 
memtier and formerly president of the Institution of Civil Engineers, was taken by the Board, and they 
advised that the failure of the wall was mainly due to the removal of the shingle beach by the action of 
the sea in front of it, the wall 1)eing, in their opinion, obviously designed on the supposition of the 
conservation of the beach as shown in the contract drawings, and they advised that on the completion 
of the groynes then in progress the shingle would undoubtedly accumulate, and the new wall might 
then be erected on the foundation of the fallen portion with some minor modifications. (See their 
opinions dated 20th June, 1882, and 5th July, 1882, in appendix.) 

(31) In the month of September, 1882, the Local Board commenced to rebuild the walL They have 
continued the work, and it has now been recently completed. It has been built in accordance with the 
original designs, though with some slight modifications. There have been some severe storms in which 
it has sustained no injury. The new groynes continued to accumulate shingle in most places which 
afforded the desired protection as the wall was carried up. 

(32) On the facts it was contended before us, on behalf of Mr. Jackson (who, by reason of his having 
made his claim for arbitration before the Board began their action, and by reason of the order of 
reference giving him the conduct of the proceedings, was treated as plaintiff in the reference), that he 
was entitled to damages against the Board for their not having made the groynes and thereby preserved 
the shingle at or about the level shown in the contract drawings, and so rendered it possible for IiCr. 
Jarkson to carry out his contract. It was also contended that even if there was no positive obligation 
on the Board to make the groynes, yet the contract was based on the assumption of the beach being 
preserved, and, therefore, Mr. Jackson was not to suffer the loss from the wall falling, and was entitled 
to recover for the work done. It was further contended that the circumstances did not justify the 
■eizure of Mr. Jackson's plant, and that he was entitled to recover the value of it. 

(33) On the part of the Board it was contended that, the contract l^eing silent as to groynes, the Board 
were not bound to make them ; that if they were necessary to enable the contractor to execute the work 
he should have made them himself ; that the contract bound Mr. Jackson to repair the damage done to 
the wall ; that Mr. Jackson broke the contract by refusing to continue the work, and that the Board 
were entitled to exercise the power of clause 13. 

(34) The claims made by Mr. Jackson against the Local Board on the arbitration as to which any 
questions arise for the opinion of the Court are as follows :— 

(Ist) His claim for the value at contract prices for the work actually done by him before the ftdl 
of the wall over and above what he had been paid on account. The amount payable to him on this 
claim, if he is entitled to maintain it, is assessed at the sum of £1,683. 

(2nd) His claim for damage by reason of his plant lying idle from 22nd October, 1881, when the 
wall fell, to the 30th March, 18H2, when the Board took possession of it. He alleges that this damage 
was occasioned to him by the default of the Board in not making the groynes. The amount payable 
to him on this claim, if he is entitled to maintain it, is assessed at the sum of £888. 

(3rd) His claim for the value of liis plant and materials seized hy the Local Board. The amount 

payable to him on this claim, if he is entitled to maintain it, is assessed at the sum of £3,894. This 

is tor plant and materials included in an inventory taken by Mr. Slade, and for certain water-pipes, 

all of which plant, if Mr. Jackson recovers the £3,804, will be the property of the Local Board. 

(36) The claims of the Local Board in respect of which any question arises for the opinion of the Court 

are as follows : — 

(1st) Their claim to be paid by Mr. Jackson the cost of rebuilding the portion of wall which fell. 
The amount payable to them on this claim, if they are entitled to maintain it, is assessed at the sum 
of £2.600. 

(2nd) Their claim to Im paid by Mr. Jackson, under clause 13, the excess of the coat of their 
completing the work over and above what they would have had to pay Mr. Jackson for completing 
it under the contract. The amount payable to them on this claim, if they are entitled to maintain 
it, is assessed at the sum of £800. This sum is arrived at by deducting- from the sum which I, the 
arbitrator, assess as the cost to the Board of the work done by them (other than the rebmldiog of 
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the fallen xiortion) the whole sum remaining unpaid of the contract price, including the sum of jii^it:^^^ 
£1,683 mentioned in paragraph 34 of this caee as due in resi^ct of work actually done, and if the «. 

Local Board are entitled to recover on this head they are to have the said sum of £800 without the Eastbourne 
sum of £1,683 being set off against it. Local Boar d. 

(36) Mr. Jackson also claimed interest on the amount of his claims. Subject to the opinion of the Court 
as to whether interest ought to be allowed on such claims, I, the arbitrator, allow interest, on such of the 
said sums as he may be entitled to recover at all, at the rate of 5 per cent, per annum from the 
31st January, 1883, the date of the order of reference. 

(37) Other claims of the respective parties were made on the arbitration as to which no question arises 
for the Ck>urt, and on which I have made a separate award pursuant to the order of reference. 

(38) The appendix hereto is to be taken to bo part of this case. 

(30) The questions for the opinion of the Court are whether, on the facts herein stated, Mr. Jackson is 
entitled to all or any, and which, of the said sums of £1,683, £888, and £3,884. And whether the Local 
Board is entitled to both or either, and which, of the sums of £2,600 and £800. 

Judgment is to be entered as to the above-mentioned sums in such manner as the Court may direct, 
and together with such interest as the Court may direct, and in case, by the judgment of the Court or 
by the separate award, any sums are found in favour of opix)site parties, such sums are to be set off in 
such manner as the Court may direct. 

If the Court find that the Local Board are entitled to damages against John Jackson for breach of the 
said contract, they are also to have judgment against the said Robert I^ston and William Edwin 
Jackson for such damages or for £1,000, whichever may be the least. 

The costs of the argument of the special case are to be in the discretion of the Court, and the costs of 
stating the special case, and of the reference and award, are, by agreement l)otween the parties, reserved 
for the decision of the arbitrator after the decision on the special case. 

(Signed) Hakkiroit Hattxr. 

The special case was argued before Mathew and Day, JJ., who directed judgment 
to be entered for the contractor. 

Mathew, J., rested his judgment on the view that the case shouhi be determined on 
the principles stated in Appleby v. Myers^ L.R. 6 C.P. 651, and Thorn v. Mayor^ Etc.y 
of London^ 1 App. Cas. 120, and that it was the duty and was within tlie power of 
the Local Board to take the precautions indicated by their special Act to prevent 
encroachment by the sea during tlie construction of the sea-wall. Day, J., was of 
opinion that it was the duty of the employer, and not of the contractor, to maintain the 
land in statu quo^ and that the duty under the special Act to maintain groynes and 
keep the shingle in place had not been performed. 

The Local Board appealed. 

Webster, Q.C., and Edwyn Jones for the Local Board. Sir F. Herschell, S.Q., 
and H. Sutton for Mr. Jackson. 

Lord Esher, M.R. : It seems to me, that by the express terms of 
the contract between the parties the contractor took upon himself the 
risk of, and that he would be answerable for all accidents and damages 
from and by the sea or winds, or through those tides which might 
occur during the construction of the works under the contract, and 
that, taking that risk, and subject to that risk or those risks, the 
contractor undertook to uphold the work in proper repair and condition 
for six calendar months after the completion of the works. Now 
it seems to me to follow from this that whatever was the cause of this 
accident, it not being caused by any positive act of the Local Board, 
the contractor must be liable to the risk, unless he can show that 
there was a contract on the part of the Local Board, either that the 
beach shoidd be kept up at the height at which it was shown on 
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1886. these drawings, or a contract by way of condition that if the beach 
February 18. was not at that height that then the Board would not hold the 
plaintiff liable to any risk. Therefore, the question was reduced to this: 
whether we can imply into this contract — ^f or it is admitted there are no 
express words — ^whether we can imply into this contract a contract by the 
conditions that the beach should be kept at the level shown on the 
drawings ; that the beach should remain, I would rather say, at the level 
shown on the drawings. 

Now, it is said that, looking at the findings of the arbitrator, there 
must be implied such a contract on the part of the Local Board. 
Under what circumstances have we a right to imply into the contract 
as against either party that which is not expressed? I stand by 
what I have already said, that the Court ought to be very diffident 
indeed in importing into contracts that which is not specified, and 
that they can only do so when it must be obvious to any person of 
ordinary business knowledge that both parties must have contemplated, 
at the time the contract was made, not the tiling which would happen, 
but the contract which is suggested, and that is what you have to show, 
that both parties must have contemplated that the contract suggested 
existed ; viz., that this beach should remain at the level shown on the 
drawings. But what are the circumstances from which we can venture 
to imply such a contract on the part of the Board here in this case ? 
This is the 14th paragraph, which, it is said, gives rise to it : " The 
" natural consequences of building a wall in the beach below high water- 
'^ mark would be to increase the efiPect of the sea in washing away the 
" shingle at and about the foot of the wall." Take that alone. Is it to 
be said that both parties contemplated contracts which are to arise from 
the natural consequence of things P I think we should have to imply a 
great many stipulations into contracts if that was the case. " The scour 
'^ of the shingle along the face of the wall, caused by the wash of the 
" sea, would cut into a concrete wall, and weaken, and in time destroy 
" it." Very well. " Proper groynes are the only engineering means 
" resorted to to stop such action." It does not say they are the only 
means which can be employed — " Assuming some groynes to be required 
" before the wall was erected, to preserve the shingle, further groynes, 
'^ longer and stronger, and raised to higher level, would be required when 
^* the wall was biult, and this might have been and ought to have been 
" foreseen, even if it was not in fact foreseen." That does not say that 
any person of ordinary knowledge of business would have foreseen it, 
but that, in the opinion of this gentleman, these parties ought to have 
foreseen this action of the beach. How he could come to that conclusion, 
that the Local Board ought to have known what the effect of the scour 
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of shingle is, is hard to say. But that is all he says. He does not say Jaokson 
everybody would know that. The ffroynes which would be required to Kastbourno 

^ « m i ii . 1 ii n /. IT T i i LocalBoard. 

do what r To prevent this scour along the wall, " would be structures 

"of a permanent character to serve a permanent purpose." What 
does he mean by that P " The groynes which would be required would 
" be structures of a permanent character to serve a permanent purpose." 
Then, having a dim notion of law, he puts in, " and not temporary 
" expedients such as a ' contractor is called upon to execute in order to 
" carry on operations.' " He does not say, " and not temporary expedients 
" such as an ordinary contractor would," but seems to state the law — 
such as a contractor is called on to execute in order to carry on 
operations. 

The next matter relied on is this. On the 22xid October a severe 
storm occurred, and a large part of the completed wall was washed 
down. " The cause of the wall falling was that the beach had not been 
" kept up to the level shown in the contract drawings by efficient groynes. 
" Portions of the old groynes had remained to this time. They had 
" been allowed to get out of repair to such an extent that they had 
" ceased to act as groynes. If the old groynes had been in a proper 
" state, and had been raised in height, lengthened, and strengthened, so 
"as to become in effect new groynes, similar to those proposed and 
"idtimately constructed by the Local Board, they might have been 
" effectual in preserving the shingle." " Effective groynes, to be provided 
" either by the reconstruction of the old ones or by making entirely new 
" ones, were necessary adjimcts to the carrjdng out and completion of the 
" sea-wall as designed. The storm which destroyed it, though a heavy 
" one, was not a very exceptional storm, but was such a storm as might 
" be expected to occur once or oftener every year, and during the progress 
"of the works or before their completion." There is one other, the 
19th: "As the wall was built the shingle diminished. Considerable 
" injury was done from time to time to the face of the wall by the scour 
" of the shingle along it, and before the 22nd October, 1881, the face of the 
" wall had become exposed in many places to a considerable depth below 
" the battered face." 

Now, can we from these facts imply that both* parties must have had 
in their minds, and intended that there was a contract on the part of the 
Local Board that they woidd keep the shingle up to the height shown 
upon the plans P What I take the arbitrator to have f oimd really, is this, 
that when he came to inquire into the matter, he f oimd that the groynes 
which had been in existence had not kept the beach up to that level, and 
that the beach had been washed away from the face of the wall ; that 
as the beach was washed away from the face of the wall, the s^our of the 
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1885. beach cut into the concrete wall, which would have been below the other 
February 18. levcl cut iuto it ; and that it was in consequence of that having happened, 
and of the wall being weakened thereby, that the storm on this day in 
October knocked down a part of the wall. 

Now, on what principle can you imply it P If the principle laid down 
by Mr. Justice Day was right, no doubt that would cover the case. But 
the Solicitor-General himself says, I cannot maintain that ; that is, that 
the very ground of the judgment of the Divisional Court is one which 
the counsel for the contractor cannot maintain. That is the very principle 
on which that judgment is founded. What else is there ? The 
arbitrator does not seem to me to have found that both parties must have 
contemplated and did contemplate, and he has not found this, even, that 
if the groynes were not kept up, the beach would scour the wall and it 
would be weakened. He has not found it, and I should be very much 
astonished if he had found that, that both parties would have come to 
that conclusion. 

What is there on which we can found this mutual understanding — ^for 
it must be mutual — this mutual understanding that the Board had agreed 
to be liable to the contractor if they did not keep the beach up to that 
level. If you cut away from the case the principle which Mr. Justice 
Day has enunciated, and wliich, I think, cannot be true, and is not true, 
there seems to me to be nothing from which you can properly infer that 
this liability which is said to exist as against the Local Board must have 
been, and therefore was, in the minds of both parties ; so that, in tnith, 
although they have not reduced it into writing, that both parties 
intended that the Local Board should be imder this liability. I can see 
nothing from which we have a right to infer either a contract on their 
part that the beach should be kept in that state, or that they contracted 
that if the beach had not been kept in that condition, that then they 
would not insist upon their right as against the plaintiff, that he should 
keep the wall in repair. 

The contractor has, therefore, entered into a plain contract to build 
the wall and keep it in repair. He has also, in express terms, con- 
tracted that, if from any cause whatever, the wall was prevented 
from standing up, by any cause whatever, for six months, he would 
repair the damage which might occur to the wall. Assuming, by reason 
of this scour, therefore, which is a cause (he has contracted against 
any cause whatever), part of the wall tumbled down, he has run that 
risk. Therefore, it was his duty to repair the wall, and, after having 
repaired that damage, to go on and finish the wall. He, unfortunately, 
took a different view of the matter, and resolved that he would not go on 
and finish the wall, and that he would not repair that damage ; therefore 



COURT OF APPEAL. 241 

he forced the Board to take the work into their own hands, and having J»<^*» 
done that, he broke his contract, and they, therefore, are entitled to the £^*BoSd. 
damages which they sought — ^that is, to the cost of repairing the damage,' 
which is £2,600, and to the increased cost beyond the contract price of 
finishing the wall, which he refused to do. I cannot myself help 
thinking that the argument in this case comes back to the argument 
which was used in Thorn v. Corporation of London^^'^^ viz., that it was, in 
effect, impossible that this contractor shoidd build the wall unless groynes 
were kept up. He has not contracted to do it ; and, therefore, because 
it was impossible that what he had contracted to do could be done unless 
groynes were put up, you are to assume the other party contracted to 
do it. The decision in Thorn v. The Corporation of Lond<n\f^^ is directly 
to the contrary. When a man is asked to tender upon specifications, 
he must inquire whether it is possible for him to do the work which he 
engages to do, and if he does not then find out that it is impossible, he is not 
excused by reason that, from the difficidty of the works, it is afterwards 
f oimd impossible. He has contracted to do it, and must fulfil his contract. 

With great deference, therefore, I cannot agree with the decision of 
the Divisional Court, and I think that their judgment ought to be 
reversed and that the Board must be entitled to recover the two sums 
mentioned by the arbitrator, namely, the £2,500 and the £800. 

Cotton, L. J. : I am also of opinion that the judgment appealed from 
is erroneous and must be reversed. 

Now, what we have to consider is this, whether there is any condition 
or contract on the part of the Board that they will keep or maintain the 
shingle outside on the sea face of this wall at the height that it was when 
the work was begun, and as is shown in plan No. 3. It is not a question 
whether the parties contemplated that the wall, when it was built and 
when it was finished, would have the shingle on each side of it at that 
height, but whether there is any condition that it should be so, or any 
contract on the part of the Board that they will maintain it and be 
answerable for so maintaining it. As far as I imderstand, it is rather 
put on two grounds, viz., the obligation in the Act of Parliament on 
them, and certain findings of the arbitrator as to what was the natural 
result if the shingle was washed away and not kept there by the groynes. 
But we must really consider this matter with reference to the contract of 
the contractor, and even although it were necessary for the completion 
of the works, and for the obligation which the defendants undertook 
imder that Act of Parliament, that the shingle should remain, it 
does not at all follow that during the period which we are oonsidering, 
the completion of the works, twelve months or six months afterwards, 

(9) 1 App. Cm. UO; 46 L.J. Bx. 4S7. 
II. Q 
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1885. that it should be the obligation of the Board, and not the obligation of 
February 18. the oontractor, to do what was necessary in order to maintain this wall. 
Throughout the argument on the part of the respondents, it has been 
said — Was there any obligation on the part of the contractor to build 
groynes P Was not that an obligation which the Board, if they were 
necessary, ought to have performed ? That really is not the question. 
The question is, whether there is anything to relieve the contractor from 
the obligation which he undertook, to bear all risks of sea and wind, and 
to build this wall, to repair what might come down, and to maintain it 
for six months. Of course there is no contract on his part to put up 
groynes, and that is not the real question, therefore, talking about 
groynes permanent or temporaiy. 

Now, the 9th clause of the contract is in these terms. I think the 
Master of the Eolls did not read it. '^ The said contractor shall take 
" upon himself the risk of, and be answerable for, aU accidents and damages 
" from or by seas, winds," or otherwise. And then there was a stipula- 
tion, besides his keeping it up, in No. 3 of the general conditions : " The 
" entire care of the whole works, until their completion, and all liabilities 
" under the Act as regards works, is to remain with the contractor." I 
read that with reference to the argument on the construction of the Act. 
And then 14 of the general conditions is : " The tender must include 
" every expense necessary for completing and upholding the works for 
" six months after their completion." There is nothing at all from 
which we can infer that there was any obligation on the part of the 
Board to do anything which might be necessary, in order to enable 
the contractor to undertake their liability as regards works under the 
Act, or to build and maintain the wall for six months. First, what is 
there here as regards the findings P I will not refer to anything except 
the 14th finding. That the Master of the Eolls has read, and I will not 
read it again. But when you look at that, it only comes to this, that 
if the shingle is washed away, there will be a wear by the shingle against 
the concrete, which, in time, will destroy it ; not at all that it would do 
so, or that it was contemplated that it would do so within any limited 
time ; and then that that might or ought to have been known, even if it 
was not, in fact, foreseen. Then the groynes required would be structures 
of a permanent character, to serve a permanent purpose. That all shows, 
to my mind, what is contemplated there is what would be necessajry, not 
during the 18 months, but if the work was to be kept up permanentiy 
for any great length of time, that there should be groynes. 

Assume that is so— how does that show, even on the arbitrator's own 
statements, that it must have been obvious, or ought to have been obvious, 
to those who were contracting, that during the period of 18 months it would 
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be necessary that these groynes should be kept up P I should draw the jackaon 
contrary inference, and, therefore, that finding, to my mind, does not Eaetboum* 

show that it was obvious to these parties that permanent groynes should ' 

be kept up. That was relied on this way : the contractor cannot be 
expected to put up permanent groynes, and if permanent groynes were 
necessary in order to prevent that happening which has happened, it 
could not be he who was to do it. But really that is not the question 
we have to consider. Permanent groynes are not shown to be necessary 
during the 18 months, and during the 18 months he had contracted to 
be answerable for all damage caused by the Tvind and to keep up the 
wall. If both parties contemplated this, imless there was anything else 
in the contract which threw on the Board the obligation of doing it so as 
to protect the contractor, it is only this, that both parties entered into 
this contract with the knowledge that something else was necessary which 
was not provided for. That would not, in my mind, imply a contract 
upon the Board to do what was necessary. He had contracted to keep 
it up, and he therefore was bound to do, as he had contracted to do, 
what was necessary for that purpose. 

The only other point I refer to is the clause in the Act of Parliament. 
The clause in the Act of Parliament undoubtedly threw the obligation 
on the Board. It threw an obligation on them to construct this, and for 
ever after maintain it. But, if the contract bears the construction that I 
think it ought to bear during the 18 months, they have thrown on the 
contractor, and he has undertaken, that liability which by the Act of 
Parliament was thrown on them. ■ Now that obligation was an obligation 
only between them and the public. As between them and the contractor, 
he had contracted during this 18 months to relieve them of that obliga- 
tion, and naturally the clause which I read shows, to my mind, that 
that was the view, that he had contracted to do everything which would 
relieve them from obligation during the 18 months. Afterwards, 
undoubtedly, they had the obligation of continuing and maintaining this 
wall permanently, and if it were necessary that there should be permanent 
groynes, they must put those up within the time which will protect the 
wall after the 18 months had elapsed. Of course, if their contractor 
made default, it might be no answer to the Attomey-Gteneral, or anybody 
else, who might be entitled to sue them on the obligation entered into 
with Parliament. 

The only other dause in the Act of Parliament is this : " That the 
^' Board shall make and complete the sea-wall or embankment within the 
" period by this Act limited for the completion thereof, and for ever after 
'^maintain the same, and shall take all reasonable precautions for 
** preventing encroachments by the sea during the construction thereof." 

Q2 
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1686. In any oonstruction of the Act of Parliament, they thought they had 
Febraary 18. taken reasonable precautions by the contract they had entered into, and 
" that obviously threw on them the obligation, without reference to any- 

thing else, to maintain the shingle in its then state, but only that they 
were, during the continuance of the works, to relieve the Commissioners 
of Sewers from the obligation which they were under to protect the land 
from encroachments by the sea — ^to prevent the sea, not from coming on 
to the beach or from washing away the shingle, but from coming over 
the sea-bank and inundating the land, which was at a lower level behind 
the sea-bank. In my opinion, that was not the obligation. This Act of 
Parliament is no obligation as between the contractors and the Board, 
and the existence of that obligation to Parliament, in my opinion, can be 
no reason for inferring into the contract between the contractors and the 
Board that for which the respondents contend. In my opinion, the 
judgment appealed from must be reversed. 

LiNDLEY, L.J. : I am of the same opinion. The Act of 1879 imposed 
on the Local Board the duty of making this sea-wall, and gave them 
power to do it. That was for the benefit of the public. For the purpose 
of performing that duty they entered into a contract with Mr. Jackson, 
and they stiptdated with him that he should build the sea-wall according 
to certain plans and specifications, and in the contract with him occurs 
that clause which throws on him, in terms which are perfectly incon- 
testable, the risk of making this wall and of maintaining it according to 
plans and specifications. It is for him to get out of that. He says, 
notwithstanding that contract — notwithstanding clause 9, which throws 
the risk of the whole thing on him — ^he is not liable ; that is, not liable 
to make this wall or to maintain it, because it has been knocked down 
by the force of the waves. How does he make that out P He attempts 
to make it out in this way. He says there was an implied contract on 
the part of the Board to keep the beach in front of the wall up to the 
level shown on the drawings. He says, at all events, if there was not 
an implied contract on the part of the Board to do that, it was an implied 
condition of my liability that the beach should remain at that height. 
Now it is for him to make that out. Express contract there is none. 
The implied contract appears to me most difficult to get at. The Master 
of the Bolls went over the reasons why he thought it was impossible to 
imply any contract of the kind. Can it be reasonably supposed, 
or would anybody draw the inference, that both parties contem- 
plated itP nor can we attribute, by any process of reasoning that 
I can see, the inference that both parties contemplated that the 
beach should remain in this state during the progress of the works, 
that is, during the 12 months within wliich the wall had to be built, 
and the six months during which the contractor took the risk. 
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When we look at the special case, which is framed, evidently, in favour Jackaon 

BaatbouR 
Local Boanl. 



of the contractor, not finding everything in his favour, because there is Baatteama 



one thing which I will mention presently which he does not find in his 
favour ; when we look at the specification and drawings, it appears to be 
this, that both parties supposed and expected the beach would remain, if 
left alone, at the level shown on the drawings, at all events, for 18 
months. The arbitrator finds that they knew that, in course of time, 
there were causes at work which would destroy the wall if groynes were 
not put up. But he does not find that both parties, or either party, 
knew or supposed that the beach would disappear in so short a time as 
18 months. He does not find that, and that is the only point which I can 
find which he has not f oimd in favour of the contractor. Yet that is the 
real truth. They knew, as men of business, this beach would, in course 
of time, be washed away, and that, in course of time, groynes would bo 
necessary to prevent that. But they did not know, and did not con- 
template, that, during the 18 months, the destruction of the beach woTild 
be so rapid as it was ; and in that state of things the contractor specially 
contracted, by clause 9, to take the whole risk. That seems to me to be 
no answer to the case he has to make out. The Court below have found 
an answer in this way. Mr. Justice Mathew said that there was an 
obligation thrown by the Act of Parliament upon the Board to maintain 
this beach. As between the Local Board and Mr. Jackson, the question 
is, whether Mr. Jackson has not, by his contract, undertaken to do that 
in order to enable the Local Board to discharge their statutory obligation. 
The question is, what is the construction of it P and with reference to 
that the Act of Parliament appears to me to have very little to do with it. 

Mr. Justice Day put the case on a totally different ground ; he put 
it on the implied contract with the Local Board, treating the Local 
Board as owners, and saying in substance that a building owner implied 
by contracts that his land shall be fit for the building to be put upon it. 
I know of no such contract, and in this particular case I cannot see we 
are driven to any implied contract or implied condition, and we ought 
not to imply the contract or condition imless we axe driven to it. If the 
work could not be done without this expense, that is another matter. If 
it could not be done at all, if the wall could not be built and maintained 
at all, there would be something in it; but it could. It is a mere 
question of expense. I confess, in the face of clause 9, by which the 
contractor has expressly taken all the risk on himself, it would be in vain 
to construe the contract to exonerate him. 

Appeal allowed with costs. 

Execution was stayed by consent, and the contractor appealed to the House of 
Lords. 
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1888. ^^^ ^^^ appellant it was argued — 
j^j^j^j (1) That upon the facts there was an iniph'ed contract by the respondents to 
maintain the beach at the level shown in the plans and drawings. 

(2) That the premises of the respondents were not in a fit state to receive the 
plaintiff's work, by reason of default in complying with such implied contract. 

(3) That the events which had happened excused the appellant from further 
performance of tlie original contract, and entitled him to be paid on a qtiantum 
meruit, (aj 

For the respondents it was contended that — 

(1) There was no express or implied contract to construct or maintain the 
groynes. 

(2) The only obligation undertaken by the respondents under the contract was 
to pay tlie contract price for the construction and maintenance of the sea-wall. 

(3) The damage or destruction of parts of the sea-wall arose from no act or 
default of the respondents, but wholly to the acts of the appellant and his mode 
Df building the wall. 

(4) The appellant expressly contracted to do all works connected with, or 
required for, forming, erecting and completing the sea-wall, and for upholding 
the work for six months after completion. 

(5) The appellant expressly took on himself the risk of all accidents and 
damage from seas or winds during the construction of the works, and undertook 
to repair and make good the same at his own cost : and the damage and 
destruction of part of the wall arose from the action of the seas and winds. 

Earl of Selborne : My Lords, — ^It is impossible not to feel sympathy 
with the appellant in this case, who probably has sustained a very great 
pecuniary loss by the misfortune which has happened to him in the 
execution of his contract ; but, in deciding the law between the appellant 
and the respondenta, we cannot be influenced by any feelings of that 
kind. The case has been argued with the usual ability of the learned 
counsel who have been entrusted with it, but I believe that the full 
discussion which it has undergone has only confirmed all your Lordships 
in the view that the decision of the Court of Appeal was right. 

It is a mere question, as I view it, of contract between these parties, 
and the only parts of the contract to which I shall think it necessary to 
make any reference at all are those which are found at pages 46, 50 and 
59. At page 46 the contractor undertakes : 

In a good, substantial, and workmanlike manner, and with suflScient and 
proper materials of the description and quality set forth in detail in the bill of 
quantities and sijecifications hereunto annexed, to execute, perform, and complete, 
all and singular, the several works connected with or required for the formation, 
erection, and completion of a sea- wall at Eastbourne according to the specification 
and tlie drawings. 

(a) Hereon aee M'Donald v. Mayor, Etc., of Workington, ante p. 222 ; Bottoms v. Lord Mayor, Etc.. 
of York, antf p. 147; and Buah w. Trustees of Port and Town of Whiteharen, ante p. 121. 
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He undertakes to do that, and, as it appears to me, it is for him, under- jackaon 
taking that obligation, which he is the only judge of before he undertakes Bastbonnie 

it, to satisfy himself that he can fulfil and perform it. Whatever is 

possible and necessary for the fulfilment and performance of it by him, 
he must do. If it be a specified work, of course then it is part of the 
contract to do that specified work. If it is required as an additional 
work, he will get paid for it ; but if it is neither a specified work nor an 
additional work, yet if it be eS'stne qua non to the performance by him of 
the contract, as he binds himself absolutely to perform the contract he 
must use, for his own protection and on his own account, and not as a 
specific obligation due to the other party, the proper means, whatever 
they are, of enabling him to perform the contract. That is the obvious 
effect of that particular obligation, which is the general obligation which 
he undertakes. But when we come to particulars we find, as it appears 
to me, that he has expressly, and in terms, undertaken the very risks 
from which he now seeks to be relieved ; because at page 50, the next 
passage to which I propose to refer, this is expressly agreed : 

The said contractor shall take upon himself the risk of, and be answerable 
for, all accidents and damages from or by seas, winds, drift of craft, fire, or 
any other cause whatsoever, which may occur during the construction of the 
works under this contract, and in case of such accidents or damages arising, 
shall make good and repair the same as soon as possible at his own costs and 
charges. 

The question is whether this particular accident did not fall within the 
terms of that stipulation. My Lords, what is the accident P At page 16, 
in the 24th paragraph of the special case, this is what is stated : 

A severe storm occurred [on the 22nd October, 1881] and a large part of the 
completed wall was washed down. 

The length which fell is mentioned, and then something, which I shall 
advert to afterwards, is stated as to the cause. But it is quite manifest 
that the cause was the severe storm, the impact of the waves, and what- 
ever was carried with the waves, against the wall ; and nothing can be 
more clear, I imagine, than that that was an accident and damage from 
or by seas or winds, one or both. Therefore he had expressly undertaken 
that risk, unless there be something else to qualify or to displace it. 
The other passage to which I propose to refer, at page 59, wholly 
confirms that conclusion. It is in the specification, in the 14th paragraph : 

The tender must include every expense necessary for completing and 
upholding the works for six months after their completion, subject to all the 
contingencies, conditions and ntipulations herein contained or referred to. No 
additional allowance or payment whatever will be made over and above the 
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1886. contract sum for any work described or comprised or shown in the specification 
j-^. or the drawings, or which may be fairly inferred therefrom respectively, or 
which may become necessary in the execution of the works. 

TherefoFOy on the very face of the agreement, besides the specified 
works, besides the additional works required, he is to be answerable 
for anything else which may become necessary in the execution of 
the works, and is not to be paid for it. Such is the contract. Now the 
principle of Thames case (h) determines this, that even if the specification 
does contemplate means which turn out to be insufficient or impractic- 
able, and which, in consequence, require him to go to an expense which 
was not contemplated when the specification was prepared, he is not 
guaranteed against that expense ; he undertakes to do the work ; and if 
the particular means contemplated turn out not to be as available as 
it was thought they would be, that is his risk. Now I go on to consider 
the next point. Is there anything in this contract which qualifies those 
obligations ? If there be not, I apprehend it to be quite clear that the 
judgment below is right. It is said that this plan, taken in connection 
with some findings in the special case to which I will presently refer, 
does qualify them. What is the plan P A plan, exhibiting the actual 
state of the ground — ^the beach on which the work was to be executed — 
at the date of the contract, and also exhibiting the height, and so on, of 
the intended wall. The plan of the actual state of the ground shows 
certain existing groynes of a certain irregular outline and varying levels, 
and the beach between the different groynes as it then existed. The 
argument is that that amounts to an implied agreement between the 
parties that during the progress of the work all that shall remain exactly 
as it is without alteration. I must say, my Lords, it seems to me 
the most extraordinary and the most startling suggestion possible, even 
upon the first view of the matter, and having regard only to the nature 
of the subject matter, and the case ; because, even if nothing had been 
found about it in the special case, everybody who enters into a contract 
of this sort must know the natural conditions of the matter with which 
he has to deal — ^the sea, the action of the sea upon a moveable beach or 
shingle, the nature of every such beach ; not a fixed quantity, or a fixed 
thing, but a thing which, according to the mechanical forces brought to 
bear upon it, is subject to change. In its then state, and without the 
wall, in order to arrest or modify, or more or less control, the operation 
of the natural causes producing those changes, these groynes here shown 
are used, but everybody must have known, at least every contractor must 
have known, that when the wall began to be built the very building of 
the wall would vary the operation of those natural causes, and that the 

(b) 1 App. Cm. 120; 46 L.J. Ex. 487. 
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existing groynes might, without some work being done to them, become jackson 
insufficient for the purpose of preventing a change in the surface, the EMtSonme 

nature, the height, and the other circumstances of this beach. But not 

only is there the knowledge which, even in the absence of any special 
finding, we must have attributed to every such contractor, but the 
passages in the special case which relate to the matter are, to my mind, 
perfectly clear. I pass over the 13th paragraph, on page 14, that is to 
say I will not read it all tlirough ; it contains a statement that the 
documents forming the contract contain certain indications to a man of 
intelligence that the wall, shown as being 30 feet high, was designed on 
the assumption of the preservation of the beach at a height materially 
less, and so on. I will not refer to the particular parts of the contract 
that are said to contain those indications — ^but I will assume that they 
do — although if it were a question of construction it is not for the 
arbitrator, but it would be for your Lordships to construe the contract. 
But I take that passage, in connection with the 14th paragraph, which 
says: 

The natural consequence of building a wall in the beach below high-water mark 
would be to increase the effect of the sea in washing away the shingle at and 
about the foot of the wall. Tlie scour of the shingle along the face of the wall, 
caused by the wash of the sea, would cut into a concrete wall, and weaken, and in 
time destroy it. 

Therefore the special case finds that these would be the natural conse- 
quences of building the wall ; and, assuming it to be the fact that it was 
designed upon the assumption of the preservation of the beach at a 
height sufficient to prevent that, is there anything there to alter the 
obligation of the person who undertakes to build the wall P If the wall 
cannot be built without preserving the beach at that height during its 
progress, both parties must be taken to have known — certainly the 
contractor as much as the Local Board — ^what the natural consequence of 
building the wall on such a beach would be. It is impossible that the 
contract can have taken place between them on the footing of no change 
taking place by the scour of the tides during the o{)erations on the 
beach ; it is impossible that they could have supposed that this beach 
was to be a fixed quantity, undergoing no change at all ; and if it was 
necessary to preserve it for the purpose of the work, on whom was that 
obligation P Upon the man who contracted to do the work, unless it 
can be shown that the Local Board had contracted to do it. Nothing of 
the kind is shown. What is the argument P That the proper means or 
the usual means of doing it would be by groynes. Well, supposing it 
were ; it is admitted that the contract contains no provision that the 
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1888. Local Board shall make groynes, and no provision that the Local Board 
March 2. shall maintain the existing groynes. It is not alleged that either the 
Local Board or the Board of Trade have thrown any impediment or 
difficulty whatever in the contractor's way as to doing those things 
which, in the special case, are suggested as things which, being done, 
might have prevented the mischief which arose. The existing groynes, 
it is said in one place, have got out of repair. If they had been in a 
proper state and raised in height, lengthened, and strengthened, and so 
on, they might have been effectual in preserving the shingle. If those 
means could have been used, the Local Board have not said that they 
would use them ; and the fact that they have not required that to be 
done by the contractor does not, in the lecist degree, exonerate him from 
fulfilling his contract, and, if those means were necessary, using those 
means. The 14th paragraph seems to suggest that that would not have 
been necessary ; that some groynes of a character less solid, less firm, 
than what would be necessary eventually, after the work was done, might 
have been sufficient. But it is not, in my judgment, at all necessary to 
go into the question what works would have been sufficient, what degree 
of strength of groynes, what character of permanence of groynes — ^it is 
enough to say that there is nothing whatever in any of these facts to 
exonerate the contractor from the obligation which he has undertaken, or 
to throw on the Local Board the obligation of doing these or any other 
particular works. As to the Act of Parliament, I own I have the 
greatest possible difficulty in following the argument founded upon it. 
The Act of Parliament is antecedent to the contract ; it rules nothing 
whatever between the contractor and the Local Board ; it imposes certain 
obligations upon the Local Board, and it gives them some powers, 
amongst other things powers to make groynes. It does not say that they 
must make groynes — stiU less that they must make groynes for the 
protection of the works of the contractor. And as to the obligation to 
prevent, or to take reasonable precautions to prevent, encroachments by 
the sea during the construction, I do not at all hold the appellant to the 
view of one of his learned and able counsel rather than the others ; but 
my own view distinctly agrees with that of Mr. Eigby, namely, that 
that relates to such an encroachment of the sea upon the land as carries 
away part of the land which is ordinarily unaffected by the wash and 
the operations of the sea. That event has not happened ; and, therefore, 
that part of the Act of Parliament seems to me to be entirely immaterial. 
I come back, therefore, my Lords, to the positive stipulations of the 
contract, and, if there be nothing to quahfy them, it seems quite clear 
that the appellant, unfortunately, did not execute the work, and not 
having executed the work, and being in default, the Local Board were 
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entitled to take possession, as they have done, and to finish it, and to jackaon 
charge him with those sums which the arbitrator has found. Baatboume 

The conclusion is that I must move your Lordships to dismiss the 

appeal, and to affirm the order appealed from. 

Lord Watson : My Lords, I concur in the judgment which has been 
proposed. Whether a contractor remains bound to complete his contract 
when he meets with serious impediments which necessarily alter the 
character of the work which he has to perform, and are due to causes 
which were not and could not reasonably be held to have been in the 
contemplation of either party at the time of making the contract, is a 
question which does not arise upon this appeal, and upon which, there- 
fore, I offer no opinion. ^''^ It is admitted that the plan which is incorporated 
with this contract does indicate that a wall, or bank of shingle, was 
necessary in order to protect the sea-wall which the appellant had 
contracted to erect, and that the maintenance of that beach shown upon 
the plan was necessary for that purpose. I think it is matter of plain 
inference from the contract that any person whose attention was directed 
and who applied his mind to it, must have seen that the action of the sea 
was to be continuous during the period of 18 months embraced within 
the contract, and that it might have the effect, possibly, of increasing the 
deposit of shingle along the face of the wall, or more probably of 
diminishing it. Be that as it may, it was a matter which was within 
the contemplation of the parties, or, at least, ought to have been, because 
we must not construe the contracts of parties according to what they 
actually applied their minds to, but we must construe the contracts of 
parties upon the footing that a man of ordinary intelligence must have 
had regard to the terms of the contract, and what was exhibited upon the 
face of the plan. Now, that being so, I think the legal inference, if 
there were nothing more in this contract bearing upon the respective 
liabilities of the parties, would have been that the man who had contracted 
to build the wall had also contracted to do everything that was reasonably 
necessary for the purpose of protecting the wall during its construction. 
That was his work, not the work which he had contracted to give to the 
Local Board ; it was no part of the contract work which they desired, it 
was a precaution which he was obliged to resort to, and which it was his 
duty to resort to, for the purpose of enabling himself to execute his contract. 

But, my Lords, in this case the question of liability is not, I think, left to 
be matter of legal inference ; I think it is matter of express contract between 
the appellant and the respondents. When I read together (I am not 
going to repeat them, because the noble and learned Earl has already 
read them) the 14th article of the general conditions which are embodied 

(a) Bu9k V. Trust ee$ qf Fort and Town ^f Whitehaven, ant* p. 121. 
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1886. in the specifiation, and the 9th head of the agreement of the parties, they 

Mardii. appear to me substantially to amount to an undertaking, on the part of 

this appellant, that he will execute, without receiving payment for them, 

all works which become at any time necessary in and for the execution of 

the works, in consequence of the action of the sea. 

That being the view which I take of the stipulations of this contract, 
though I agree with my noble and learned friend who has already spoken 
that this obligation will bear hardly upon the appellant, all that that 
amounts to is that he has made an improvident contract, from which 
neither your Lordships nor any other court of law can relieve him. 

Lord Bramwell : My Lords, I am entirely of the same opinion. I 
own that this case appears to me to be so plain that it is impossible to be 
long in giving reasons for the conclusion to which I have come. Just 
let me say this, it is hard upon the appellant, no doubt, but it is a hard- 
ship for which the Local Board is not responsible ; I cannot blame them 
in any way. It is a misforhme which has happened, I believe, owing 
to neither of the parties foreseeing what would be the consequence of 
proceedings such as the appellant took. Now, I understand his case to 
be this : The works could not be done without groynes. Somebody, 
therefore, was bound to erect groynes. Nobody could be so bound but 
you, the Board, or I, the contractor. I was not, therefore you were. I 
think that is a logical statement of the position of the appellant. 

The statute was relied upon. I entirely agree with everything that 
was said by the noble and learned Earl on the Woolsack, that it creates 
no duty between these parties which should influence their contract at all. 
I am further of opinion that there was no encroachment within the 
meaning of it. Therefore, that being out of the case, we must now look 
at the contract. 

Now I will assume that groynes were a practical necessity. There 
might possibly be, by some excessive expense, some other mode of keeping 
the shingle up, or protecting the new walls from it, but I will assume 
that, practically, groynes would be the right thing to have recourse to. 
Now I agree (and again I quote the noble and learned Earl on the | 

Woolsack) that there was no duty to the Board lying upon the appellant ^ 

to erect groynes if he could have done his work by any other contrivance, 
or if, by good fortune, there had been no turbulent water until his 
contract had expired. But if it was practically a necessity for the doing 
of his work, that groynes should be erected, then he ought to have 
erected them, and was bound to erect them, for the purpose of doing 
that work. Li that sense there was a necessity for his doing it — ^not as 
a duty towards any one in particular, but as an obligation necessarily 
incidental to the performance of the contract. 
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The case, therefore, to my mind, is not at all like any of those which jackaon 
were put ; for instance, the suggestion of a toll-house to be built upon Easttonme 

a bridge which was washed away — ^it is nothing like that. There would 

there be a physical impossibility of doing the agreed work ; here there 
was not. Had the contractor been minded to erect these groynes he could 
have done so ; and inasmuch as there was a practical necessity for his so 
doing, I am clearly of opinion that he had the power by law to interfere 
with the foreshore and put his groynes down for the purpose, upon the 
general principle that whenever anything is conceded, or granted to, or 
imposed upon a person, all the necessary powers for the doing of it are 
practically conceded, or granted to, or imposed upon him. 

I am, therefore, very clearly of opinion that this judgment should be 
affirmed. 

Lord Fitz-Gerald : My Lords, I am also of opinion that the judg- 
ment of the Court of Appeal should be affirmed, and very much for the 
same reasons as have been given by the noble and learned Earl. My 
Lords, I may also, before dealing with the case, express some regret that 
we are not able to adopt either the reasons given in the Queen's Bench 
Division or the result at which that Division has arrived, although 
possibly it would have worked out a nearer approach to justice in the 
abstract if it could have been adopted. But Lord Justice Cotton, in the 
Court of Appeal, puts, I think, the true and real question, after 
discussing the much controverted matter of fact who was bound to erect 
groynes, or whether groynes were to be erected by anybody. It is dear 
upon the contract that the contractor was not bound to erect groynes in 
the sense of such permanent structures as would have protected the work 
and made it in a measure perpetual. But it is equally clear to my mind 
that he was bound to protect the work which he was doing until he had 
completed the sea-wall and handed it over to the Local Board. But 
Lord Justice Cotton says, and says truly, that it is not the question at all 
in the case who was to erect these groynes. 

The questioD is whetlier there is anything to relieve the contractor from the 
obligation which he undertook, to bear all risks of sea and wind, and to build this 
wall, to repair what might come down, and to maintain it for six months. 

I shall drop ^' to maintain it for six months " for the present, but, at 
any rate, to maintain it and protect it until he had given it over into the 
hands of the Local Board. The Lord Justice says : 

Of course there is no contract on his part to put up groynes, and that is not the 
real question, therefore, talking about groynes permanent or temporary. 

My Lords, assuming that that is the question, I can have no doubt 
whatever, upon the contract, not only that the contractor boimd himself 
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1886. to erect this eea-wall according to the specification and the plans, but 
March 2. that hewas equally under an obligation, in some manner, it matters not how, 
to protect the work which he was doing, so as to be able, at the end of the 
twelve months witliin which he was to complete the sea-wall, to hand it 
over to the Local Board in a complete form. And I may say, in addition 
to what the noble and learned Earl has read from the contract, there is 
this provision in clause 3, that " in case any portion of the works shall 
" become damaged or injured in the execution thereof, the contractor " 
shall make it good. My Lords, there are also clauses 8 and 9, both 
leading to the same conclusion, that the contractor, not foreseeing, as he 
ought to have done, or might have done, that, in the course of events, 
storms might arise which would injure the work, and not providing for 
that by any term of the contract, but imdertaking to complete this wall 
and deliver it over in a completed state, that necessarily imports that he 
was to take on his own part those precautions which might be requisite 
for his own protection. After having completed the wall and handed 
it over in a completed state to the Local Board, there is an obligation 
that he will repair any damages that may arise for six months after- 
wards ; but it is subject to this condition, by clause 10, that he shall not, 
within that period of six months, be bound " to repair or make good any 
" damage or injury done or caused by any act or default of the Local 
" Board." A very different question indeed might have arisen in the 
ease had that been the clause which we had to deal with. 

Then, as to an obligation arising from implied contract on the part of 
the Local Board to keep the surface of the beach in the same condition, 
at the same level as at the time when the specification and plans were 
drawn, that appeared to me all through the case to be somewhat absurd. 
I have no doubt that the drawing or plan represents the state of things 
which existed at the time when that plan was made. It is not suggested 
that there was any default on the part of the Local Board in making that 
plan. It is not suggested that it could mislead anyone or did mislead 
anyone ; and the contractor, having regard to the very nature of the 
thing which he was dealing with, a beach that was ever changing, ought 
to have foreseen the casualities to which his work was likely to be subject, 
and, if he intended to guard himself against those casualities, he ought 
to have insisted upon there being a provision in the contract for that 
purpose. I may illustrate what I mean very well by this : it is possible 
that the surface level shown upon that plan, taken I know not when, 
represented the beach as much higher than it may have been at ordinary 
tides ; it may have been the result of the operations of nature, that is to 
say the operations of the sea, sometime previously, which increased the 
height of the beach ; or it may even have been represented to be lower 
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than it was; but was ever ohanging, and subject to fluctuation at jackaon 
almost every tide ; and to say that this was a contract to keep it in its Eastbourne 
present condition (I mean by " present condition " the condition in — — ^ 
which it was when the plan was drawn) appears to me to be utterly 
unfounded. 

I therefore agree that the judgment of the Court of Appeal should be 
affirmed. « 

Lord Halsbury : My Lords, I must confess that I look upon this 
case as a particularly plain case. Unless we are to imply a contract 
which the parties manifestly never entered into, the appellant cannot 
succeed. Here it appears to me that there is an express contract by the 
appellant to remedy a mischief which has, in fact, taken place ; so that 
the argument amounts to this, that we must imply against the Local 
Board a contract which they did not make, and exempt the contractor 
from an obligation which he expressly entered into. It appears to me 
that that would be a very serious infringement of the rule upon which 
contracts are construed ; and, therefore, upon these very short grounds, 
I agree with the judgment that has been proposed. 

Lord Ashbourne : My Lords, I also entirely concur in the opinions 
which have been pronounced, and in the reasons upon which those 
opinions have been based. I also concur in the statement which has just 
been made by my noble and learned friend, that this is a case which, 
when it is looked at, is tolerably plain. 

The contractor here entered into a contract which is, on the face of it, 
perfectly plain, namely, that he would erect a sea-wall, within a certain 
time, in a certain method ; and he says himself in his argument, now, at 
the Bar of your Lordships' House, that it was essential to the perform- 
ance of his contract, and to the stability and protection of his work, that 
the shingle should be kept at the height at which it was when the work 
was commenced, and he indicates that the method by which the shingle 
was so to be kept up at the requisite height by the making of certain 
works called groynes. 

My Lords, Mr. Eigby, in his clear and fuU argument, used a remark- 
able expression ; he scdd that the Local Board had taken this obligation 
upon themselves. I asked the question, " And how did they take this 
" obligation upon themselves P " This is a question of contract ; the 
question of the construction of a contract. That obligation, which 
they are said to have taken upon themselves, is certainly not to be 
found in express terms anywhere in the contract, and I can find nothing 
anywhere to indicate a single circumstance from which we should imply 
such a grave and serious obligation. 
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1886. My Lords, it was suggested also, I think, in the course of the 
Much 8. argument, that it might be held to be a mutual understanding between 
the parties. That is rather vague and elastic expression ; it is not a 
satisfactory way of construing a contract which is put in writing and in 
plain terms. But I see nothing to indicate anything from which we can 
arrive at that conclusion. The contractor himself is bound to enquire 
whetherthe performanceof the work is possible or requires to be safeguarded 
by certain conditions; and if he has omitted to perform those obligations 
which lie upon him, the loss, if any is incurred, must fall upon himself. 
Here, my Lords, there is a clear contract to build a sea-wall and to 
maintain it for six months ; and, as has been pointed out by all your 
Lordships, one of the plain conditions of the contract, that in clause 9, is 
that he is to bear all the risks of sea, wind, drift, and certain other 
circumstances. My Lords, the onus of showing that he is relieved from 
any of these conditions clearly rests upon the contractor, and I see 
nothing whatever to indicate that he is in any way relieved from a single 
one of the obligations which he has undertaken. 

Order appealed from affirmed, and appeal dismissed with costs. 

Solicitors for the contractor : TahourdiD and Hargreaves. 
Solicitors for the Local Board : Coles and Can*. 

[This report has been prepared from the case on appeal, and the shorthand notes of 
the opinions of the Law Lords, kindly lent to the author by Messrs. Coles and Carr, 
solicitors for the respondents.] 



|n tift Jxgb Court of Ittsiia, 
QuKBN*8 Bbnch Division. 

(Mathew and Bruce, JJ.) 
(Lord Coleridge, L.C.J., and Lopes, L.J.) 

^ttb in t^t Court of ^pptal. 

(Lord Esher, M.R., and Lopes, L.J.) 

CUNLIFFE V. HAMPTON WICK LOCAL BOARD. 

Sewerage Contract — Construction — Certified Completion — Period of 
Maintenance — New Surveyor — Defects Clause. 

Wbere Uie surrejor wlio sapervised the oenstrnction of sewerage works has oertifled ODmpletion, hia 
snoceasor, as surveyor for the time being, can aot under the clause for maintenance or repair of defects. 

'* Completion " held to mean " certified completion," and not oompleUon in fact. 

With regard to the time of completion, held that " the seyeral works '* meant " the whole works." and 
not each section thereof. 

QiMMW whether the contractor is liable, under the defects clause, for deftets consequent on the 
design, and not on its execution by him. 

Constniction of words "appear" in a clause providing for defects appearing within a certain period. 

The plaintiff, a contractor, on the 14th August, 1889, entered into a contract, under 
seal, to execute for the defendants " the several works '* therein specified or referred, 
and forming a scheme of sewerage on the Shone Hydro-Pneumatic system, on tlie 
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terms contained in the contract and the conditions annexed, and in a specification dmliffe 
incorporated by reference, and under the superintendence, and to the entire satisfaction, Etxnptoii Wick 
of the Hampton Wick Local Board, and of Mr. R. T. Elsam, Uieir surveyor, or of LtcalBjqrd. 
such other surveyor as tlie Board should by resolution appoint. 
The portions of the documents material for this report are as follows : — 

(2) The contractor is to provide everything of every sort and kind which may be necessary and 
requisite for the due and proper execution of the several works included in the contract, according to 
the true intent and mea]).ing of the drawingt and tpeeyicatiom taken together^ which are to he signed by 
Richard Thomas Elsam, the surveyor of the Hampton Wick Local Board, or the surveyor for the time 
being of the said Board (who are hereafter referred to as the surveyors and the contractor). . . . 

(11) Any defects, shrinkage, and oUier faults, which may appear within three months from 
the completion of the several works, including any additional or extra works authorised by the surveyor 
under clause 6, and arising out of defective or improper materials or workmanship, are, upon the 
direction of the surveyor, to be amended and made good by the contractor, at his own cost, unless the 
surveyor shall dedde that he ought to be paid for the same ; and in case of default the Local Board may 
recover from the contractor the cost of making good the works. The contractor shall maintain and keep 
in proper working order, during a period of three months from the completion of the same, the several 
works, Including any additional or extra works which may be authorised by the surveyor under clause 6. 

(14) The contractor is to complete the whole of the works within six calendar months after the 
commencement of the same, unless the works be delayed by reason of any inclement weather, or causes 
not under the contractor's control, or in the case of combination of workmen, or strikes, or lock-out, 
aif ecting any of the building trades, for which due allowance shall be made by the surveyor ; and then 
the contractor is to complete the works within such time as the surveyor shall consider to be reasonable, 
and shall, from time to time, in writing, appoint ; and in case of default, the contractor is to pay or 
allow to the Local Board, as and by way of liquidated and agreed damages, the sum of £60 per week for 
every week during which he shall be so in default until the whole of the works (except as aforesaid) shall 
be 80 completed, provided that the surveyor shall, in writing, certify that the works could have been 
reasonably completed within the time appointed. 

(IG) When the value of the works executed, and not included in any former certificate, shall, from 
time to time, amount to the sum of £500, or otherwise, at the surveyor's reasonable discretion, the 
contractor is to be entitled to receive payment at the rate of 80 i)er cent, upon such value until the 
fiifFerenoe between the percentage and the value of the works executed shall amount to 10 i)er cent, upon 
the amount of the contract, after which time the contractor is to be entitled to receive {layment of the 
full value of all works executed, and not included in any former payment, and the surveyor is to give to 
the contractor certificates accordingly; and the contractor is to be entitled to receive the balance of all 
monies due or payable to him, under or by virtue of the contract, at the expiration of the period of 
maintenance of the works, namely, three months from the completion of the works. I*Tovided always 
that no final or other certificate is to cover or relieve the contractor from his liability under the provisions 
of clause No. 11, whether or not the same be notified by the surveyor at the time or subsequently to 
granting any such certificate. 

(17) A certificate of the surveyor, or an award of the referee, hereinafter referred to, as the case may 
be, showing the final balance due or payable to the contractor, is to be conclusive evidence of the work 
having been duly completed, and that the contractor is entitled to receive payment of the final balance, 
but without prejudice to the liability of the contractor under the provisions of clause No. 11. 

(10) Provided always that in case any question, dispute or difference shaU arise between the Local 
Board, or the surveyor on their behalf, and the contractor, as to what additions, if any, ought in 
fairness to be made to the amount of the contract by reason of the works being delayed through no fault 
of the contractor, or by reason or on account of any directions or requisitions of the surveyor involving 
increased cost to the contractor beyond the cost properly attending the carrying out of the contract 
according to the true intent and meaning of the signed drawings and specification, or as to the works 
having l)een duly completed, or as to the construction of these presents, or as to any other matter or 
thing arising under or out of this contract, except as to matters left during the progress of the works to 
the solo decision or requisition of the surveyor under clauses Nos. 1, and 10, or in case the contractor 
shall be dissatisfied with any certificate of the surveyor under clause No. 7, or under the proviso in 
clause No. 14, or in case he shall withhold or not give any certificate to which he may be entitled, then 
such question, dispute, or difference, or such certificate, or the value or matter which should be certified, 
as the case may be, is to be, from time to time, referred to the arbitration and final decision of 
Isaac Shone, Esq., consulting engineer, or in the event of his death or unwillingness to act, then of 
P. Bcesley, Esq., being a member of the Institute of Civil Engineers, or, in the event of his death or 
unwillingness to act, then of an engineer to be appointed, on the request of either party, by the president 
for the time being of such Institute ; and the award of such referee is to be equivalent to a certificate of 
the surveyor, and to be final and binding on both parties, and the contractor is to be paid accordingly. 

II. R 
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1882. The Rpecification (p. 11) contained the provieione following, which, as will be seen 

July 7 ®" comparison, to some extent overlap the provisions of the contract. 



fAJ The whole of the materialB, workmanship, and mode of carrying out the contract to it%oompletion 
must be to the entire satisfaction of the surveyor and of the constilting engineer. 

(BJ The whole of the works comprised in this contract must be entirely completed, to the satisfaction 
of the surveyor and the consulting engineer, within calendar months after the date of the order to 
commence, given in writing by the surveyor. 

(C) For every month or part of a month beyond the before-mentioned period that the work remains 
uncertified as complete by the surveyor, the contractor shall be liable to a penalty of £50. 

(D) The contractor wUl have to maintain in thorough working order and repair the whole of the 
works herem described for a period of three months after the surveyor's final certificate that the works 
are completed to his satisfaction. 

Some delay and diflRculty arose in the execution of the works, but ultimately, on 
the 6th April, 1891, Mr, R. T. Elsam, the surveyor, who had supervised the works 
while in progress, gave his final certificate in favour of the plaintiff for £637 14s. 7d. 
Thereupon the defendants dismissed him and appointed another surveyor, Mr. Hope. 

After the expiration of the period of maintenance the plaintiff sued for the certified 
amount. 

The defendants at the outset disputed the certificate, and claimed a right to go to 
arbitration, under clause 19 (supra p. 257 j. But on appeal to the Divisional Court and the 
Court of Appeal it was held by both Courts that clause 19 did not apply, and that the 
defendants were not entitled to stop an action on tlie certificate, which was not within 
clause 19, because they had made an affidavit that they had a counter-claim, which 
would, if disputed, be within the clause. The defendants could not counter-claim, 
because it would have been a step in the action which would have prevented them from 
referring. 

The defendants by their defence, set up, inter alia — 

(1) That the surveyor had been dismissed, or wm functus officio, at the time 
when he gave the certificate sued on. 

(2) That he had included in the certificate items as to which he had no 
authority to certify. 

(3) That, by the specification, the work must be done to the satisfaction of 
the consulting engineer (Mr. Shone) as well as of the surveyor ; and that this 
condition had not been satisfied. 

They also counter-claimed — 

(1) For penalties for non-completion. 

(2) For the cost of making good defects which, as they alleged, had appeared 
in the works within the three months sjH^cified in clause 11 (supra). 

(3) For repayment of sums certified ultra vires by the surveyor. 

The plaintiff, by his reply, traversed tlie allegations of fact on which the 
counter-claim was founded. 

The action came on for trial before Lord Coleridge and a special jury, but was, at 
his suggestion, referred, by consent, to Mr. E. Ridley, Q.C., one of the Oflicial Referees. 

Lankester, and Hudson for the plaintiff. McCall, Q.C., and Horace Avory for the 
defendants. 

The Official Referee gave judgment for the plaintiff on claim and counter-claim. 
He stated his view of the construction of the contract in these words : 

The Official Eeferee : It was stated by Mr. McCall that the work 
was to be done to the satisfaction both of the surveyor and of the 
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consultiiig engineer, that that was the meaning of the contract, and that cunuffe 

there was no right to recover unless both of them were satisfied. I think Hampton wick 

on a proper consideration of the contract and the specification that the 

work had to be done to the satisfaction of the Board and of the said 

Richard Thomas Elsam or of such other surveyor as the Board should 

by resolution appoint, and that it was intended that it was to be done to 

the satisfaction of the surveyor, and not to the satisfaction of the engineer. 

The engineer's capacity or right to be satisfied is mentioned in the 

specification at page 11, and it was upon that statement that reliance 

was placed. It is stated there that " the whole of the materials, work- 

" manship and mode of carrying out the contract to its completion must 

" be to the entire satisfaction of the surveyor and consulting engineer." 

There is no doubt the consulting engineer has not expressed his approval 

of the work. But when you come to look at the contract it begins by 

leaving out the name of the engineer in the first clause and by stating 

that it must be done to the satisfaction of the surveyor of the Local 

Board, and when you come to look at the contract itself and the clauses 

which give the surveyor control over the works during their progress, and 

at their conclusion, you will see that it is the surveyor who is to act in 

the first instance ; and by the 17th clause — " A certificate of the surveyor 

" or an award of the Referee hereinbefore referred to, as the case may 

" be, sho^ving the final balance due or payable to the contractor, is to be 

" conclusive evidence of the works having been duly completed, and that 

" the contractor is entitled to receive payment of the final balance, but 

" without prejudice to the liability of the contractor under the provisions 

" of clause No. 11." Then the question arises, how comes in the satisfaction 

of the consulting engineer which is mentioned in the specification P I 

think that you must read those words having due regard to the other 

clauses both in the contract and in the specification, and that if you can 

read them so as to satisfy both the contract and the specification you 

have no right to reject any one clause rather than another. 

Now I cannot understand how you can give the full sense which is 

contended for to the clause in the specification that the work is to be 

done to the entire satisfaction of the surveyor and consulting engineer 

without doing violence to the 17th clause of the contract. One or other 

it seems to me must be read short of its fuU sense, but there is a mode in 

which you can read both properly if you consider the provisions of the 

19th clause of the contract, and under that clause, which comes in question 

on another part of the case also, it is provided that in certain instances 

there is to be a right to appeal to the arbitration of the consulting 

engineer or of another nominee. Now in this case it seems to me that 

in every single instance they are questions which arise before the certificate 
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180% of the surveyor is given, and I do not think you can say, under that 
J0I3 7. clause, there is any right at all in the Local Board to appeal against the 
certificate of the surveyor. The words are these — " Pro>'ided always 
" that in case any question, dispute, or difference shall arise between the 
" Local Board, or the surveyor on their behalf, and the contractor as to 
" what additions, if any, ought in fairness to be made to the amount of 
" the contract by reason of the works being delayed through no fault of 
" the contractor " (that is a provision in favour of the contractor) " or 
by reason or on account of any directions or requisitions of the surveyor 
involving increased cost to the contractor beyond the cost properly 
" attending the carrying out of the contract according to the true intent 
" and meaning of the signed drawings and specifications " (that seems to 
be a provision for what might take place during the carrying out of the 
work) " or as to the works having been duly completed, or as to the 
" construction of these presents, or as to any other matter or tiling arising 
" under or out of this contract." That I read to mean if the surveyor 
declines to say that they have been completed, at all events at a period 
before he has given his certificate. The certificate once given I think is 
nt>t the subject of arbitration before an arbitrator unless it shall be at 
the hands of the contractor. That is a doubtful point, and I think it is 
a matter which it is not necessary to consider in this case. It seems to 
me that those words cannot be read as controlling the certificate of the 
surveyor once given and showing a final balance. You must omit that, 
or else you do violence to clause 17. Now I will go on. Then " as to 
"the construction of these presents or as to any other matter or 'thing 
*' arising under or out of this contract " — those are general words which 
cannot be held specifically to control the direct provisions of clause 17. 
There are certain exceptions made as to many matters which include, for 
instance, those under clause 1, where there is a discrepancy between the 
drawings and the specification, and clause 9 about requiring the removal 
of materials and clause 10 about defective workmanship. A person may 
be employed by the surveyor to execute the work ; and it says, if the 
contractor shall be dissatisfied under clause 7, there is an appeal from that 
certificate, which is a different one from the one which is mentioned in 
clause 17. There is an appeal from that certificate of the surveyor if the 
contractor shall be dissatisfied with it — not if the Board were, but if the 
contractor was " or under the proviso of clause No. 14 " (that is as to 
whether there had been a proper opportunity of completing the works 
within a reasonable time) " or in case he shall withhold " (that is to say, 
if the surveyor shall withhold) " or not give any certificate to which he 
" (the contractor) may be entitled " (that is in favour of the contractor) 
" then such question, dispute, or difference, or such certificate or the value 
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" or matter which should be certified, as the case may be, is to be from ^unuffe 
" time to time referred to the arbitration and final decision of Isaac Shone, Hampton wick 

" Esqre." I read it, therefore, as meaning that the surveyor is the person A 

who controls the final certificate with regard to the work having been 
done. Certain matters, however, may arise in the progress of the work, 
and with the exception of those three matters I have mentioned in 
clauses 1, 9, and 10 and in certain matters if the contractor is dissatisfied 
with the decision of the surveyor there is an appeal to the consulting 
engineer, but I do not think that either the contract or the specification 
intends to say that the approval of the consulting engineer as well as 
that of the surveyor shall be required in order to enable the contractor 
to recover. That is my idea of that matter. 

It may be observed, although I do not express quite an opinion upon 
it, that although the surveyor is put in the position of being the person 
who is to give the certificate, it does not exactly follow that his duties 
are those of an arbitrator. He is in a sense an arbitrator, because he is 
to act fairly and it is his duty to act fairly between the contractor and 
the Local Board, whose servant he is. I am not sure that he is, in the 
legal sense, an arbitrator as would be the person appointed under clause 
19, if it were necessary so to ask him to act. There is a case very 
similar to this in which it was suggested by the Court that although the 
decision of the surveyor was final, he was not exactly in the position of 
an arbitrator. Therefore I do not mean to say, and I do not think it 
necessarily follows one need say, that he is an arbitrator in this case. I 
think he was a man whose duty it was to act impartially, and see that 
he did not show favour to the contractor or show favour to the Local Board. 

(I.) For the reasons above given he held that the work had been done to tlie 
satisfaction of the surveyor, and that the satisfaction of tlie consulting engineer 
was not also necessary. 

(II.) With reference to the claim for penalties for delay in completion, he held 
that the defendants were precluded from recovering them, on the authority of Lakllaw 
V. Hastings Pier Co. (Jenkins and Raymond's Architects' Legal Handbook (4th ed.), 
p. 238). 

(III.) The Keferee then proceeded to construe the words, " completion of tlie 
" several works," in clause 11, and held that they referred, not to the certified comple- 
tion of the whole works, but to the actual completion of the particular sections of the 
works. 

He was of opinion that there were defects disclosed by the evidence in certain 
portions of the work, but that those defects before him did not appear within the time 
limited by the maintenance clause as above construed. He referred to Bateman (Lord) 
V. Thompson^ ante vol. 2, p. 166, Goodyear v. Weymouth ( Mayor ^etc^of)^ 35 L.J.C.P.12. 

The defendants did not question the rulings of the Referee on heads I. and II., but 
applied to the Divisional Court to set aside the judgment on tlie counter-claim, on the 



262 QUEEN'S BENCH V J VISION. 

I80f. ground tliat the Referee had misconstrued the expression " several works " (HI.), and 
J .""- that completion meant " certified completion." 

— Finlay, Q.C., and Avory for the defendants. Tindal Atkinson, Q.C., Lankester, and 

Hudson for the plaintiff. 

1888. Mathew, J. : I think that the construction put on the contract hy the 

October 28. leamcd Referee is incorrect. The action was brought to recover the price 
of work done by the pkiinti£P for the defendants. In the defendants' 
counter-claim it appears that under a clause of the contract with reference 
to maintenance, that they counter-claim for a defect discovered within 
three months after the completion of the works. Now, that there was a 
defect must be assimied for the purpose of this judgment. The learned 
Referee came to the conclusion that the discovery of the defect had not 
been made in time, and that, according to the terms of the contract, the 
defect being in work which had been completed more than three months 
before the discovery, there was an end of the matter, and that his 
judgment on the counter-claim must be for the plaintiff. The scheme 
of contracts of this sort we are all familiar with. In the first place, it is 
vital to every contract of this sort that the surveyor should have an 
absolute control over the completion of the works, and to certify from 
time to time as to what the contractor is entitled to receive, and there 
is the usual clause that there shall be a reserve fund, and that a certain 
portion of the money which the contractor shall appear to have earned 
shall be held back for an additional period, during which the obligation 
is put on the contractor of maintaining the works. When we turn to 
this contract we find it is a contract of the ordinary kind, and so it 
appears at tlie first glance. Every clause in it is consistent with the 
scheme which is the usual one in these cases, and one which usually 
works with perfect smoothness. But it was very ingeniously pointed 
out hero to the learned Official Referee that there were certain expressions 
in this contract inconsistent with its general scheme, and that it would 
be taken that, on this extraordinary and novel form of contract so entered 
into— that within three months after the completion of any part of the 
work, whether it should be put into working order or not, if a defect 
turned up, the contractor must, nevertheless, be paid. The argument 
was this, that in the original contract it was stated that, in the considera- 
tion of the sum of £5,523, the contractor agrees with the Local Board 
to do and execute the scvei^al works in and about the construction and 
completion of the main sewers and branch sewers ; and then the several 
works are described — main sewers, branch sewers, and ventilating shafts, 
also for ejector chambers. The argument for the plaintiff was that the 
word " several " indicates " respective " ; that it is to be construed as if 
the word were " respective." That word was used advisedly ; it was 
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used for the purpose of severing the different portions of the work, I cuniifre 
do not know into what dimensions, into yards or otherwise ; and it Hampton wick 

meant that the contractor should say: You have not discovered the L 

particular defect which you complain of within three months after that 
particular portion of the work is done — that line of bricks was laid, or 
that portion of cement was made. To my mind that interpretation is 
an impossible one. The word " several " must be construed " divers." 
It must be construed as a word comprehending all the works that were 
to be done, and not each portion of them. 

Then attention was called to the use of the same expression in clause 
11. (a) The contract goes on to provide that "the contractor shall 
" maintain and keep in proper working order, during a period of three 
" months from the completion of the same, the several works, including 
" any additional or extra works which maybe authorised by the surveyor 
" under clause 6." The argument there was the same, that the word 
" several " was used advisedly ; that it obviously means each portion. 
I should have thought it too clear for argument that the other was the 
proper meaning — that the word was a word of comprehension, and not a 
word distinguishing the different parts of the work. 

Then, those two clauses being the clauses on which the argument has 
mainly rested, no attention whatever was paid in the first instance to a 
very significant and important clause contained in the specification ; and 
the specification is part of the contract. It was suggested that it was to be 
rejected and treated as waste paper, and the contract considered apart 
from the specification. The specification is described to be part of the 
contract, and in that you find a clause which makes the whole thing 
work perfectly smoothly and easily : " The contractor will have to 
" maintain in thorough working order and repair the whole of the works 
" herein described for a period of three months after the suiveyor's final 
" certificate that the works are completed to his satisfaction." Can 
anything be plainer than that ? But at once we are referred to other 
clauses which, it is said, ought to puzzle any person who has to interpret 
any document of this sort, and which introduces so much confusion that 
no one can make head or tail of what was intended to be done. The 
two clauses are claiLses 16 and 17. It is perfectly plain, under the clause 
I have read, that what was meant was that there should be a certificate 
of the completion of the works, and that, for three months from the date of 
that certificate, the works should be kept in working order by the contractor. 
Then our attention was called to section 16. I do not propose to go 
through it at all, but it provided, as I have said, in the ordinary way, 
for the payment of a certain sum down, and for the payment ultimately, 

(a) Suprnt P* 257. 
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1802. of the balance ; and it provided that the contractor is to receive the 
October 28. balance of all the moneys due or payable to him, imder or by virtue of 
the contract, at the expiration of the period of maintaining the works, 
namely, three months from the completion of the works. No reference 
is made there to the certificate, I agree. It is clear that the latter 
clause ought to have been incorporated to make it consistent, because of 
what follows, and which is printed in italics, and appears to have been 
considered a very material part of the clause : " Provided always that 
" no final or other certificate is to relieve the contractor from his liability 
" under the provisions of clause 11, whether the same is or not notified 
**by the sun'eyor at the time or subsequent to granting any such 
" certificate." The certificate was given to the contractor at the comple- 
tion, and it does not relieve him in any way from the obligation of 
keeping the works in repair for three months. From what date P From 
the date when the certificate apparently was granted. Clause 11, when 
you turn to it, contains, on the face of it, this : " The contractor shall 
" maintain and keep in proper working order, during a period of three 
" months from the completion of the same, the several works, including any 
" additional or extra works " ; but that certificate is made subject to the 
clause which always preserves the liability of the contractor to maintain 
the works for three months, and three months apparently from the date 
when he receives the certificate of the surveyor that the works are 
completed. The same observation applies to clause 17. I have no doubt, 
therefore, as to the construction of this contract ; and the learned Referee, 
who came to the conclusion that, a defect having been discovered in the 
work three months after that work had been executed, and that the 
contractor was relieved from liability, has come to a wrong conclusion, 
in my mind. 

Bruce, J., concurred. 

The case was referred back to the Official Keferee witli a direction to re-hear the 
counter-claim on the footing that the date of completion was 6th April, 1891, the date 
of the final certificate. 

The plaintiffs appealed to the Court of Apiwal. 

Tindal Atkinson, Q.C., Lankester, and Hudson for the plaintiffs. Finlay, Q.C., 
and Avory for the defendants. 

Lord Esher, M.R. : We must affirm the decision of the Divisional 
Court, and dismiss the appeal. The question is whether certain works 
ought to have been done by the contractor. The contract was to construct 
a system of sewerage. A certain portion was done before the whole was 
completed, and an interim certificate was given in respect of the part so 
done. The rest was not finished for some time, and then a certificate 
under clause 17 was given. A defect was then discovered in work which 
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had been done long before the final certificate, and the question is ouniifle 
whether the contractor is bound to rectify a defect discovered within Hampton wick 

three months after the final certificate. One side says that the defect 1. 

was in a particular part of the system, and that the three months run 
from the actual completion of that part ; the other side says that the 
liability to rectify every defect continues until three months after the 
final certificate. Several clauses in the contract and in the specification 
are relied on ; and the first question for us is whether the specification is 
part of the contract. That depends on the first condition in the contract. 
In my opinion, the fact that the specification is signed as a contract 
incorporates it with the contract ; and the question is then to be decided 
whether the three months run from completion of the several works, or 
of the whole contract. The first clause of the contract refers to " all the 
"works," and the proper rule of construction is that "the works" 
should be taken as used in the same sense throughout the contract. 
Paragraph 2) of the specification is capable of being read as referring to 
the completion of the whole works, and must, therefore, follow the 
interpretation put upon it by the first clause of the contract. Paragraph B. 
is capable of being read as referring to the completion of the whole 
works, and must, therefore, follow the interpretation I have put upon 
clause 1, and the words, " completion of the same," refer to the comple- 
tion of all the works. [The learned Judge then referred to clauses 14 
and 17, and continued.] I reckon the liability under the conditions to run 
for three monthsfromactual completion. If the paragraph (D) in the dei- 
fication is incorporated, then the maintenance runs from the certificate of 
the architect. The 17th clause of the conditions, in my opinion, makes 
the certificate of the architect evidence of completion, and I think it is to 
be the sole evidence of completion ; and when the condition is read with 
the specification this becomes clear. The appeal must be dismissed. 

Lopes, L.J. : I concur. The case is unarguable if the conditions in 
the specification are incorporated into the contract. 

On the re-hearing before the Official Referee, he gave judgment for the defendants 
on tlie counter-claim for £900, on the gi-ounds — 

(1) That defects had appeared in one of the sewers within three months from 
the 6th April, 1891. 

(2) That these defects were due not solely, if at all, to faults in the original 
plan of the sewer, nor to errors of the surveyor ; but mainly, if not solely, to 
defective or improper materials or workmanship on the part of the contractor. 

With respect to (1), it was proved that a stoppage occurred within the three months, 
but that the sewer was not opened up nor the cause of the stoppage discovered within 
that period. But the Keferee held the plaintiff liable under (2) for all breakages and 
defects discovered when tJie sewer, was opened up in consequence of the stoppage. 

The defendants applied to tlie Divisional Court to set aside these findings and tlie 
judgment. 
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1808. Lankester, and Hudson for the plaintiff. Horace Avory for the defendants. 

P bruArr 8 ^^ ^*^ argued for the plaintifE — 

(i.) That the 11th condition only applied where tlie contractor had done bad 

work, overlooked by the surveyor, and the defects discovered arose from such 
bad work. 

(ii.) That the new surveyor hud altered the system to one more suitable for 
the district, and had charged the plaintiff with the extra cost. 

(iii.) That tlie opinion of the surveyor when tJie work is done must be taken, 
and not tliat of a man subsequently appointed. 
Avory, for the defendants, argued tliat the existence of the defect was discovered 
by a stoppage wnthin the three months, and that the t)i)€ration of taking up the sewer to 
discover the defects was continuous, and the defects opened up in July therefore 
fell within clause 11 ; and that there was a series of such defects due to bad work- 
manship, and not to the design of the sewers. 

Lord Coleridge, C.J. : The Official Referee thought from the first tliat 
there were defects in the works ; but on the first reference, on his view 
of the contract, the three months had elapsed. That view having been 
corrected by the Court, and the case sent back to him, he found that, to 
a great extent, the mischief arose from a faulty execution of the work. 
The proof of that was that there was a method by which the defects in 
the design might have been obviated ; and in some few cases this method 
was directed by the surveyor and adopted by the contractor, and in those 
cases no mischief resulted. But in all other cases the method was not 
adopted, and the michief resulted ; the cause being that there was no 
proper and firm support of the pipes. It was argued that a large part of 
the sewer had been taken up and re-laid, and that it was unfair to charge 
the contractor with this, as the stoppage was only in one place. But the 
discovery of this leakage led to a further examination of the sewer, and 
a great many junctions were found broken, and were restored. The 
question on this part wfts for the surveyor, under the contract, to' decide, 
under clause 11. It was objected that it was decided by the new 
surveyor (Mr. Hope) ; but the contract provides expressly that the 
contractor should follow the directions of any surveyor appointed by the 
Board. There is no ground for sending the case back to the Official Kef eree. 

LoFES, L.J. : I agree on the construction of the contract ; and there 
was evidence on which the Referee could find, as he has done, that the 
mischief arose from defects in the execution of the work by the plaintiff, 
and not from the design of the engineer or the directions of the surveyor. 

Appeal dismissed. 

SoHcitors for the plaintiff : Wilson and Son ; solicitors for the defendant Board : 
Wilkinson, Hewlett and Wilkinson. 

[The report of this case is prepared from the brief and notes of the author, and as 
to the judgments of tlie Official Keferee and Mathew, J., from a transcript of the 
shorthand notes.] 
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SECTION 1. 
STATUTES EELATINa TO BUILDINGS. 

It is not possible within the limits of this work to print the full text 
of the acts affecting buildings, but the following summary indicates the 
chief statutes which must be consulted or kept in view. 

The statutes, which require consideration with reference to buildings, 
fall into the following three classes : — 

I. — Acts Extending to the WJiole of England and Wales, 

The Housing of the Working Classes Act, 1890 (53 & 54 Vict. c. 70). 
Tlie Housing of the Working Classes Act, 1894 (57 & 58 Vict. c. 55). 

II. — Acts Extending to England and Wales Exclusive of the County of 

LondonM^ 

Towns Improvement Clauses Act, 1847 (10 & 11 Vict. c. 34). 
PubUc Health Act, 1875 (38 & 39 Vict. c. 55). 
PubUc Health (Water) Act, 1878 (41 & 42 Vict. c. 25). 
PubUo Health (Confirmation of Bye-laws) Act, 1884 (47 & 48 Vict. 
c. 12). 

(a) The Pablic Health Acts are printed in Chitty's Statutes tit. Public Health. A very large number of 
1x>rough8 and Improvement Act districts have also local Acts containing, or empowering the making of, 
regulations affecting buildings, and aU have bye-laws made under the Public Health Acts or their special 
acts. The nature and extent of these enactments and bye-laws can only be fully ascertained by reference 
to the clerks of the local authorities, but the local acts passed since 1800 are indexed by public authority. 
The decisions on these enactments are collected and explained in " Lumley on the Public Health Acts " 
(4th ed.), and "FiUgeraldon the PubUc Health Acts (7th ed.), 1885. 
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Part 2. PubKc Health (Buildings in Streets) Act, 1888 (51 & 52 Viet, 
e. 52).(«) 

Public Health Acts Amendment Act, 1890 (53 & 54 Vict. c. 59).<*) 
Private Streets Works Act, 1892 (55 & 56 Vict. c. 57). 

III. — Ac fit Applying to London onhjM^ 

The Metropolitan Paving Act, 1817 (57 Geo. 3 c. xxix.), generally 
known as Micliael Angelo Taylor's Act-^**' 

Metropolis Management Act, 1855 (18 & 19 Vict. c. 120).<'') 

Metropolis Management Amendment Act, 1862 (25 & 26 Vict. 
c. 102).('') 

Metropolis Management and Building Acts Amendment Act, 1878 
(41 & 42 Vict. c. 32).(') 

Local Government Act, 1880(/> (51 & 52 Vict. c. 41), ss. 40—45. 

London Council (General Powers) Act, 1890 <^) (53 & 54 Vict, 
c. 243). 

Tlie Public Health London Act,(*) 1891 (54 & 55 Vict. c. 76). 

The London BuUding Act, 1894(») (57 & 58 Vict. c. ccxiii.). 

(a) See JtactnHkorpe Local Board v. HiHehfUfe (1889), 21 Q.B.D. 168; 60 L.J.M.C. 10; Att. Gen. v. 
Kdtrard* (1801), 1 Ch. 104; Warren v. Mnntard (1801), 61 L.J.M.C. 18. 
(6) Pari III. of this Act is optional only, but contains nomerous provisions affecting buildin^rs. 

(c) Metropolis means now the county of London created by the Local Government Act, 1888 (51 & 52 
Vict. c. 41), which is a distinct area from the Metropolitan Police District created by the Metropolitan 
Police Acta (10 Geo. iv. c. II ; 2 & 3 Vict. c. 47 ; 2 & 3 Vict. c. 71). The City of London is regulated to a 
great extent by the City of London Sewers Act, 1848 (11 ft 12 Vict. c. 103), and the City of London 
Sewers Act 1851 (14 & 15 Vict. c. 91), and the standing orders and bye-laws made thereunder. There 
are some local Acts affecting particular parishes; but, except in the City, these are virtually over- 
ridden by the London Building Act, 1804. 

(d) The unrepealed portions of these Acts, so far as they affect buildings, relate to the construction of 
drains and the pro\ision of hoardings during building operations. The vestry, or district board, of each 
parish has its own special regulations or bye-laws as to drains, the County Council not having exercised 
its authority to make general bye-laws on this subject. 

(e) This Act is repealed by the London Building Act, 1804, except as to the construction of theatres 
and places of public entertainment. Regulations as to the structure of such buildings were made by 
the London County Council on Feb. 9, 1892. 

if) This Act constituted the London County Council and transferred to it the powers of the 
Metropolitan Board of Works. 

ig) S. 32 of this Act relates to hoardings and notices to vestries and district boards with rmpect to 
intended building operations. 

(A) This Act regulates the construction of sanitary conveniences (ss. 37-41), the water supply to 
dwelling houses (s. 48), and the structure of underground rooms (ss. 06-08). Bye-laws were made 
under s. 30, by the County Council, on June 28, 1803, regulating the construction of water- 
cLosets, etc. 

(i) This act, which came into force on Jan. 1, 1806, repeals previous Metropolitan Building Acts, and 
consolidates their substance with many amendments. It is printed in full in Chitty's Statutes (oth ed.j, 
vol. viii, tit. Metropolis, and preserves in force, until altered under s. 104, the following bye-laws and 
regulations :— 

{a) As to the foundations and sites of buildings (made Oct. 10, 1801). 

(&) As to the description and quality of the sulmtances of which plastering is to be made 
(made 10th Oct,, 1801). 
The Council have also made regulations (dated as of Ist Jan., 1805) as to applications fur 
sanction or consent under the London Building Act, 1804, and as to the superintending 
architect's department and other matters within the Act of 1894. 
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Sect. 2. 



SECTION 8. 

INVITATION TO TENDER, INSTRUCTIONS AS TO 
TENDER, AND FORM OF TENDER. 

Advei'tisement. 

To oontraotors builders and others. 

Persons desirous of tendering for the execution of [describe the proposed 
works'] at may obtain a form of tender, and a copy of the 

quantities, by application to , engineer [architect] of 

, at [and upon payment 

of the sum of , which will be returned, if a tender is duly 

delivered] where the drawings and specifications and other docimients 
intended to form the basis of the contract may be inspected between the 
hours of and o'clock in the 

noon. 

The employer does not bind himself to accept the lowest or any tender, 
or guarantee the accuracy or practicability of the drawings, specifications, 
or quantities. 

Persons must, at their own risk and expense, obtain all information 
for the purpose of making their tender. 

Tenders to be made on the prescribed form, and to be delivered 
[together with a priced bill of quantities, under separate cover] at the 
offices of at , on or before o'clock on the 

day , 189 .(«) 

Inritation to Tender by Letter, 

An invitation to tender by letter would embody the foregoing terms. 

INSTRUCTIONS FOR, AND CONDITIONS TO BE OBSERVED, IN 

TENDERING. 

The tender must be made out upon the form herewith attached 
without alteration or mutilation, and must be signed by a principal and 
delivered together with the specifications and other papers attached 
hereto complete in accordance with the advertisement, otherwise the 
tender cannot be received. 

The contractor must also go over the entire site or line of the works 
and satisfy himself about all matters relating to the nature of the 
ground, the obstacles to the excavation of the trenches, the amount of 
water to be pimiped and diverted, the means to be employed for 

(a) As to other modes of inviting tenders, see voL 1, chapter iv., ante. 
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Part 2. maintaining the necessary flow of any existing water, the nature of the 
soil of the various intended foundations, the amount of haulage, the 

rights and interests to be, or which may be interfered with by the 

execution and construction of the works, and all other matters referred 

to in the plans and drawings to be seen at the engineer's [or architect'sl 

office, and in the conditions of contract and specification [cmd quantities] 

which may influence the contractor in making his tender. Neither 

difficulties, whether contemplated or not, which may be met with, or may 

happen in the construction, completion, and maintenance of the works, nor 

mistakes in the specification, drawings [or quantities] shall relieve the 

contractor from fulfilling all the terms of his contract nor entitle him 

to any extra payment or compensation over the amount named in his 

tender.<*> 

The following alternatives may in certain cases be preferable to the 
above provisions : 

[<?r, The contractor must make himself thoroughly acquainted with 
the nature of the works specified and the conditions upon which 
the work is to be done. No claim will be admitted for extras arising 
from his having failed to do so.] 

[or^ The contractors must satisfy themselves by their own 
examination of the nature of the soil, {material through which the tcorks 
mil pass) of the general form of the surface of the ground, of the 
quantity of materials to be excavated from the cuttings, or which may 
be required for forming the embankments of the nature of the founda- 
tions for the several buildings, of the quantities of work and materials 
necessary for the entire completion of the contract, and of the means 
of access to the works or other accommodation they may require, of all 
probable contingencies, and generally, of all matters which can in any 
way influence this contract. No extra allowance, compensation, or 
payment, beyond the amount mentioned in the contractor's tender, will 
be made to the contractor should any matter or thing in respect of the 
work to be executed turn out different from what the contractor had 
anticipated, or had been led by the conditions of the contract to 
anticipate]. 

[or, The contractor before making his tender is to satisfy himself 
of the accuracy of the bill of quantities,^*^ and, if need be, to alter 
and correct the same, and must, in any case, become bound by the 

(a) It is, strictly speaking, imneoeBsaiy to provide that the contractor shall ascertain for himself the 
accuracy and Uie practicability of the plans and specifications and quantities ; see ante, yoL 1, Gh« iii.» 
sect. 3, and Bottom* v. Lord Magor, etc., of Tork, ante vol. 2, p. 147. But it may be useful, to inform the 
builder of his eract legal position. 

(b) Where quantities are supplied 1^ the person inviting the tenders, or by a quantity surveyor at bis 
instance, it is advisable, for the purpose of obtaining a schedule of prices as a guide for thcM^hitect [or 
engineer] to stipulate that the tenderer shall deliver a priced bill of quantities. 
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amount stated in his tender, which tender is to include such sum (if any) sect. s. 
as he may thiTiTr fit to charge in respect of any and all errors and 
omissions, whether known or undiscovered, occurring in, or from, the 
bill of quantities and schedule of prices annexed to his tender, or 
occurring in, or from, any of the quantities, descriptions, prices, amounts, 
or other particulars therein set forth, and also in respect of all the 
contingencies and liabilities to which he is, or may become subject 
under the specification and the contract to be entered into by him in 
pursuance thereof, and such schedule shall truly set forth the actual 
prices and money calculations used by him in arriving at the amount 
stated in his tender]. 

[^or^ The levels shown upon the plans and sections are supposed to be 
correct, but the contractor must verify the same as well as all other 
particulars of the contract on the ground, should he think fit so to do, 
as he will be held responsible for the consequences of any error contained 
therein or omission therefrom.] 

Neither the engineer, architect, or assistant engineer, or any other 
person with whom the contractor may hold communications with regard 
to this tender and the works to be executed, shall have any authority on 
behalf of the employer to make any representations as to the kind, 
quality, or quantity of work to be done and materials to be supplied, 
or to warrant the accuracy, completeness, or practicability, of the 
quantities, drawings, specification, or of any other documents upon which 
the contract is to be based, or to make any other representation whatever 
to the contractor, and the contractor shall have no claim for payment, 
damages, or compensation, in respect of any such representation or 
warranty if made or given. 

Should there be any doubt or obscurity as to the meaning of any 
portion of the conditions, specification, plans, drawing or sections, or 
other matter or thing, the contractor must set forth the particulars of 
such doubt or obscurity in writing, and submit the same with his tender 
in order that the doubts or obscurity may be removed or provided for 
before the acceptance of his tender. Should any question thereafter 
arise as to anything in, or on, or to be implied by, or inferred from the 
meaning of the specification, plans, drawings, sections, conditions, or 
other matter or thing, the engineer will decide the same, and his 
decision shall be final, binding, and conclusive. 

The [existing buildings and] works can be inspected on 
between the hours of with an order of the architect [engineer]. 

The priced bill of quantities fully marked on the cover so as to 
secure identification, must be transmitted at the same time as the 
tender, but in a separate package. 
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Part 2. No tender will be considered by the employer unless accompanied 
by a cheque for £ drawn to the order of the employer (but 

not to be enclosed with the tender) or unless a deposit of £ be 

made with the employer, as a guarantee of the good faith of the person 
tendering. Such sum will be returned as soon as a tender is accepted 
and a contract executed. 

[Persons tendering will be required to declare in their tender that they 
pay such rate of wages, and observe such hoiirs of labour, as are generally 
accepted as fair in the trade.]^*) 

The contractor shall, whenever so required, enter into a formal 
indenture of contract with the employer, binding himself, his executors 
and administrators [and assigns] ^^^ for the due fulfilment of his under- 
taking, the indenture to be prepared by the employers' solicitors and 
the costs thereof not exceeding £ shall be paid by the conti'actor. 

The contractor shall find two good and substantial sureties ^''^ to the 
satisfaction of the employer to be jointly and severally boimd with him 
in the sum of £ for the due fulfilment of his contract 

according to the terms of the bond to be seen at the office of 
at and marked 

If at any time before the completion of the works the employer should 
give notice in writing to the contractor that he intends to carry out any 
of the supplemental estimates submitted with his tender, the contractor 
shaU execute the same at the prices therein named, and within such 
time as shall be determined by the engineer [ai*chitect] in writing, and 
in accordance with the main contract. 

The employer does not bind himself to accept the lowest or any 
tender. Parties tendering must do so at their own cost. 

Eveiy blank in the tender must be filled up, and tenders must be 
sealed and endorsed with the words "Tender for Works, Contract 
" Number " and must be delivered before noon on the 
day of one thousand eight himdred and ninety- 

addressed to 

A. B. 

Clerk to the 

(a) The London County Council require the tenderers to undertake to pay fair wages, and insert the 
above clause in their instructions for tenders. 

(h) If the contract is intended to be a personal contract, omit the word " assiKne." See form of tender, 
pottf p. 273. 

{e) Sureties are not now required by the War Department in their contracts, but are necessary in 
contracts under the Public Health Act, 1875 (38 ft 39 Vict. c. 66) s. 17-1 (2). If the contract of suretyship 
is properly drawn the employer will be protected against the consequences of over-certifying by the 
architect [or engineer] and against the consequences of any deceit practised by the contractor on the 
architect : Magor, 4re., <^ KimgHon-on-Mnll v. Harding (18ti2), 2 Q.B. 274. But for most purposes sureties do 
more harm than good, because the contractor or builder looks to one or two of his merchants to become 
sureties, with the result that he places himself practically in their hands to supply what goods they 
please, to the injury of the employer. See forms of bond, pott, 408, 400. 
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Sect. 3, 

FOKM OF TENDER. 
Works. 
Contract No. 

Form of Tender. 
To the 

Gentlemen, — 

I [or we] the undersigned hereby agree to execute with the 
best materials of their several kinds [unless otherwise specified] and find 
and provide all materials and plant, permanent and temporary, and pay 
all fees, costs, and expenses, and do all work and labour incidental to, 
and necessary for the entire completion of [Jieve describe the tcoi'1f\ in the 
county of in accordance with the drawings numbered 1 to 

and the specification [or specifications] [and quantities] and conditions 
of contract, and in accordance with such further drawings and instruc- 
tions as A.B. architect [or engineer] or other, your architect 
[engineer] for the time being, shall at any time provide and give, 
together with any alterations to the works or additions thereto, in the 
time and manner, in such conditions of contract stipulated, to the entire 
satisfaction of your said architect [engineer], for the sum of £ ^*^\ 
In case this tender shall be accepted I [or we] hereby agree to execute 
a contract and a bond with sureties to your satisfaction, in the simi of 
£ when required by you to do so, and to pay the cost [not 
exceeding £ ] of preparing the said contract and bond. 

Witness [^Signature of Co f if radar and Address"]. 

and we the undersigned hereby agree to be jointly and severally bound 
with the said " contractor " in the sum of £ for the due 

fulfilment of his contract according to the terms of the bond^*^ [hereto 
annexed] [which has been shown to us at the offices of 
and marked ]. 

Witness \_8ignature of Sureti/J] 

Witness [^Signature of Surety.'] 

(a) The London County Council insert the following :— And hereby declare that 

imy Buch rates of wages and observe such hours of labour as are generally accepted as fair In 
trade. 
For other forms of tender see the '* War Department Contracts," yoft^ Nos. 4, 5, 6, 7. 
(t) For form of bond see pott^ sect. 7, No. 1. 

II. S 
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Farts. 



SECTION 8. 

SHORT FOEM OF BUILDING CONTEACT. 

The following contract is an " entire contract " binding the contractor 
to complete the entire house, building, bridge, railway, or other work, 
as the case may be, together with all incidental and indispensably 
necessary work, without his having any claim for extras, and notwith- 
standing that there are omissions from the drawings and specification 
of work necessary to complete the work. 

The contract, if altered as indicated by the notes, is a contract to do 
the work described in the specification (or quantities) and shown on the 
drawings and no more. This latter contract was stated in Kenip v. 
Eose (1858), 1 Qiff. 258, to be an unsafe one for an employer to enter 
into, because the employer and not the builder would have to pay 
for the architect's mistakes and omissions. 

Articles of Agreement made and entered into 

between A.B. of 

in the county of 

and CD. of 

in the county of 

carrying on business under the name or style of 

[^aiid huy or their heirs, exeaitors, and administrators^ 
jointly, and each of them for himself, his heirs, exeeidors, and administratars 

separately] (hereinafter caUed " the contractors ") of the one part 

and E.F. of 

in the county of 

[and his, her, or their heirs, exeadors, administratot^s, and assigns^ 
(hereinafter called " the employer ") of the other part. 

[Whereas the employer, after giving ten days' public notice, expressing 
the nature and purpose of this contract, and inviting tenders, received 
from the contractor a tender, dated the day of 

at the sum of £ ] <«). 

Now the contractor hereby agrees, for the consideration hereinafter 
mentioned, to executp with the best materials of their several kinds 
(unless otherwise specified) and find and provide all materials and plant, 
permanent and temporary, and pay all fees, costs, and expenses, and 

(a) If Uie contract is under the Public Health Act, 1876, insert the words in brackets. 
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do all work and labour incidental to and necessary foi* the entire Sect. 8. 
completion ^"^ of 

[^^lere describe the proposed worlc]^^^ (hereinafter called 
the works) in the county of 

in accordance with the drawings hereto annexed and numbered 1 to , 
and the specifications [and quantities] and conditions of contract hereto 
annexed ^''^ and in accordance with such further drawings and instruc- 
tions as A.B. or other, the engineer [architect] for the time being of 
the employer (hereinafter called the engineer [architect]), shall, at any 
time, provide and give, together with any alterations to the works or 
additions thereto in the time and manner in such conditions of contract, 
stipulated to the entire satisfaction of the said engineer [architect]. ^'^^ 
^ And the employer hereby agrees to pay to the contractor the sum of 
£ the price of the said works in the manner, at the time^ and subject 

to the several clauses, restrictions, and stipulations in the said specification 
and conditions of contract contained. 

In witness whereof, the said parties hereto have hereunto set their 
hands [ajid seals'] '*> this day of 18 . 

Witness to the signature | 

of the contractor ) [Contractor.] 

Witness to the signature \ 

of the employer ) [Employer.'] 

\pr In witness whereof 
(the Contractor) has hereunto set hands and seals and 

(a) *' The contractor hereby aen^ees, for the consideration hereinafter mentioned, to execute the whole 
" of the work " shown and described in the drawings, specification, and conditions of contract, in or 
towards (building a house or constructing a railway, for example) at 

in the county of in accordance with the said drawings and 

specification, &c., ftc. [or shown on the drawings and described in the quantities Kemp v. Mou (1868), 
1 Glff. 268]. Inaert the foregoing if an entire contract it not intended. See ante vol. 1, ch. iv., sect. 2 (d), 
(6) A houee at WiUiamt y. FitzMauriee (1868), 3 H. ft N. 8M) ; 

A railway from E. to F. {Sharpe v. Ban Paulo Bailvag Compang (1873), L.R. 8 Gh. 697) ; 
A Building at (Tkareie Sulphur and Copper Company v. McElrog (1878), 

3 App. Cas. 1040) ; 
A bridge from O, to H. {Thorn y. Xagor qf London (1876), 1 App. Cas. 120). 
(e) Actual annexation is not a condition on which the validity of the contract depends : Cook v. Allen 
(1876) 67 N.Y. 678; and see New England Iron Co. v. QUheH Elevated Bailwag Co. (1883), 91 N.Y. 
163 ; see also ante voL 1, chap, iv., sect. 1 {d). 

{d) Inasmuch as the engineer or architect is in almost all contracts the judge of the quality and 
quantity of the work and time and manner of performance, as well as valuer for payments and of 
deviations, and inasmuch as the known integrity and fairness of, or standard of excellence of work 
required by any particular engineer is an important consideration in entering into a contract, the 
contractor should have a voice in the selection of his substitute, but such a right is not often conceded, 
and as a matter of fact it does not appear in the existing conditions of contract agreed to by the 
Builders' Association, though it is proposed to insert it in the new conditions now under discussion 
between the Association and the Royal Institute of British Architects. 

(« ) The contract must be under the employer's seal, if made with municipal corporations, boards 
of guardians, and should be so if made with a trading company. 

S2 
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Part 8. the Common Seal of the Urban Sanitary Authority of 

(the Employers) was hereunto affixed the day and year first above 
written 

Signedy sealed^ and delivered hy 

in the presence of 

The Common Seal of the Urban Sanitary 
Authority of 

affixed in the presence of <") 
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FORMS OF CONDITIONS OF CONTRACT. 

(Annotated.) 

PAOR 

DOCI'MENTS 282 

1. — Documents forming tho contract 282 

Parties to the Contract 282 

2.— The employer 282 

3.— Tho contractor 283 

By Whom the "Works are to be Executed 283 

4. — Contract to bo personal 283 

6. — Contractor not to assign or sub-let 283 

6. — Kights and remedies on breach of the above condition .... 283 

SUPERINTENDENCB ON BeHALF OF EMPLOYER 284 

7. — The architect or the engineer 284 

8. — ,, ,, (alternative clause) . . . . 284 

9, — I, ,, ,,..... 284 

10.^— )) »» »» ...« ZoO 

11. — Assistant or resident engineers, insjx)ctors, clerks of works . . . 285 

12. — ,, ,, ,, ,, (altt>mative clause) 286 

Possession of Site and Supply of Plans and Mateiuals .... 286 

13. — Possession of site or sites for the works 286 

14. — jy ,, ,, (alternative clause) . . 286 

16. — Supply of plans by architect to contractor 287 

16. — Supply of materials by employer 287 

17. — M »> (alternative clause) .... 287 

18. — Right of the contractor of breach of conditions 13 — 17 . . 287 

When and How the Works are to be Begun 288 

19. — Commencement of works 288 

20. — ,, ,, (alternative clause) 288 

21. — Clearing site before commencement 288 

22. — Access by contractor to the works 288 

(a) In the cam of an urbftn sanitary authority the nlmve form of attestation clause may be used. 
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23. — Access by contractor to tho works (alternative clause, railway works) 289 ' 

24. — ,, ,, ,, ,, ,, . 289 

25.— Setting out the works 289 

26. — ,, (alternative clause for railway contracts) , . 290 

27. — Plant and materials for setting out 290 

What the Contractok has to Do, Provide, and Pay 290 

28. — Works included in contract , . 290 

29.— Definition of "the works*' 291 

Lock-up offices on site ......... 291 

Offices at other places 291 

Privy and urinal for workmen 291 

30. — Contractor to pro'\'idc land for temporary works 291 

31.— Plant 291 

32. — Lca'\4ng timber and plant 292 

33. — Protection of the works, property, and pei-sonK 292 

34. — Reinstatement of property and compensation for injury to persons and 

property 293 

35. — Hisks and liabilities of contractor 294 

36.— Police 294 

37. — Watchmen and Signalmen 295 

38. — Fencing for railway works 295 

39. — Removal of nuisances 295 

40. — Filling up cavities on site 295 

41. — Removing surplus soil 295 

42. — Keeping works free from water 296 

43. — ,, ,, (alternative clause for sewage conti-act) 296 

44. — Keeping roads and ways oytGn for traffic 296 

45. — Keeping streams and drains open 297 

46.— Rubbish in streets 297 

47. — Contractor to comply with general, local, and private statutes and 

bye-laws 297 

48. — Clause applicable to work performed under statutory powers . . 298 

x^SLRA^CE •••......••«.. iSvv 

49. — Contractor to insure 299 

50. — Insurance to cover advances on materials before shipment . . .299 

51. — Remedy on failure to insure 299 

Notices to ue given by the Contractor 300 

52. — Notices to adjoining owners 300 

'53. — Notices to public authorities, companies, and persons .... 300 

Indemnfty 300 

54. — Indemnity by builder to employer 300 

Maintenance 301 

55. — Maintenance, repairs, and defects 301 

Drawings 302 

56. — Conformity to drawings and requirements of architect . . . 302 

57. — Contract drawings to be kept by architect or engineer . . . 303 

58. — Copy of plans to be kept on works 303 

59. — Contractor to supply drawings and particulars 303 

00. — Discrepancies between drawings and specifications .... 304 

61. — Omissions from drawings and specifications ..... 304 

62. — Dimensions .... 304 
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Part 2. PAGE 
! Extras and Altkbatimns 304 

63.— Works subject to contract 304 

64. — What included in contract price ....... 305 

65. — Po%'6r to order alterations 305 

66. — Extras and variations 305 

67. — Notice by contractor of claim for extra payment .... 306 

68.— Alteration oitlers 307 

69. — Measured and day-work accounts 307 

70. — Day-work (special clause) 308 

71. — Production of alteration orders, measurements, day sheets, and vouchers 309 

72. — The ^liluation and final certificate of the architect .... 309 

73. — Price of extra work to be agreed before execution . . .310 

74. — Deductions from the contract 310 

75. — ,, ,, (alternative clause) .... 310 

76. — Power to deduct for inferior work 310 

77. — Deviations not to satiate contract 311 

78. — Mo acquiescence .......... 311 

Conditions Purckdent to Payment 311 

79. — No payment due till completion and certificates* condition precedent to 

all payments 311 

80. — Time of payment after production of certificate 311 

81. — Payment subject to deductions 312 

82. — Pajnncnts direct to contractor 312 

83. — Increased or more frequent paym€»nts by employer . . . . 312 

84.--Cci-tificato8 for ad\-ancc8 — no waiver of other conditions . . .312 

85. — Conditions upon which adMincos are made 313 

86. — PeciHion of architect or engineer as to advances 313 

87. — Conditions precedent to certificates for advances . . . . 313 

88. — Conditions precedent to certificates for retention moneys . . .313 

89. — Conditions precedent to final certificate 314 

90. — Certificates required for payment of advances and retention mone3'B . 314 

I'rogress certificates not written orders for extras . . . 315 

Final certificate 315 

Final certificate of |)ayment 315 

Final certificate of satisfaction 316 

fcJubstantial completion 316 

Payment 317 

91. — Method of pa}'ment 317 

92. — ,, (alternative clause) 317 

93.— ~ ,1 ,, ...... 318 

94.- „ „ 318 

95.— „ „ 318 

96. — PajTnent for works executed abroad 319 

97. — Advances on extras and alterations 319 

98. — ^Advances on plant 319 

99. — Repayment of advances on plant 320 

100. — Advances upon materials before shipment 320 

101. — ,, ,, (alternative clause) . .321 

102. — Risk of materials after advances 321 

103. — PajTnent out of public funds 321 

Payment in Lloyd's bonds 322 

Payment in shares 322 
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Payment {continued) — page g^^ ^ 

104. — Retention moneys to be invested 322 

105. — Lump sum payment, quantities not guaranteed 322 

106. — Quantities how calculated (railway works) 323 

107. — Payment at schedule of prices 323 

108. - „ „ (alternative) 323 

109. — Joint measurement . , 323 

110. — Not covering up work before measurement 324 

111. — Surveyor's charges for measuring up 324 

112. — Contractor to provide assistance in measiiring .... 324 

113. — Provisional sums 324 

114. — Failure of employer to pay 325 

115. — ^Interest on over-due payments 325 

116. — No interest on over-due payments 326 

117. — Builder's lien for money due 326 

Payments by Contractor 326 

118. — ^Everything to be done at contractor's expense 326 

119.— Fair wages 326 

120. — ^Truck system not allowed 326 

121. — Gratuities and commissions 327 

Approval 327 

122. — "Work to be executed to approval 327 

123. — ^Work to instructions of resident engineer or clerk of works . . 327 

124. — ^Work to approval of resident engineer or clerk of works . . 327 
125. — Works to approval of other surveyors and inspectors . . . .328 

126. — Approval of scheme of temporary works 328 

127. — Best workmanship and materials 328 

Supervision by Contractor 329 

128. — Attendance by contractor upon engineer or architect . . . 329 

129. — Contractor to provide general foreman 329 

130. — Foremen (special clause) 329 

131.— Duties of general foreman or agent 330 

132. — Contractor to provide skilled workmen and mechanics . . 330 

Rights and Remedies of Employer 330 

133. — Insufficient labour, materials, and plant 330 

134. — Inferior materials 331 

135.— Inferior work 332 

136. — Penalty for non-removal of inferior work or materials . . . 332 

137. — Additional supervision 332 

138. —Foregoing powers not to be affected by payment, approval, or 

certificates 333 

Testing, etc 333 

139. — Testing, weighing, sorting, and inspecting ..... 333 

140. — Testing and weighing (8i)ocial clause) 333 

141.— Testing soil 334 

142. — Opening up work for inspection ....... 334 

143. — Inspection of work in preiAi-ation 334 

144. — Notice as to work in preparation 334 

145. — Production of invoices 335 

146. — Not covering up work before inspection ..... 335 

147. — Notice before covering up work . 335 
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Part 8. PAGE 
Time 335 

148. — Time for completion 335 

149. — Time for completion of extra worktt 336 

l''>0.— „ ,, (alternative clause) .336 

151. Extension or reduction of time 336 

152. — Extennion of time (altcmative clause) 336 

Rkovlatiox of Puookkmk 338 

153. — Power of enpfineer to regulate the progresb of the works . . 338 

154.— Siuii»enHion of the works 338 

155.- Covering down the works 339 

156. — Work on Sundays forbidden 339 

157. — Night work compulsor}' 339 

Pknaltik** 339 

158. — Penalties 339 

159. — ,, (alternative clause) 340 

160. — Bonus for exi^dition ......... 340 

161. — Deduction of (HMmlties from siun.s due to the contractor . . 341 

162. —Claims by con ti-artor not to delay worki 341 

PiiopKUTY IX Matkkials 341 

163. — Materials on the bite 341 

164. — Antiquities 342 

165. — Materials supplied by the employer 342 

166. — Vesting of materials and plant 342 

167. — Employer's lien on materials and plant 342 

168. — No appro>Til by vesting or lien 343 

169.- Removal of plant and materials ....... 343 

Employrii*s Power and Liahilitifr 343 

170. — Power to compromise and yfay comi)ensation, damages, etc. . . 343 

171.- Power to retain, deduct, or recover jMij-ment 344 

172a. — Limitation of employer's liability 344 

172b. — Employer not liable for acts or defaults of engineer . . . .345 

173.— Resolution of Council or Local BtMird 345 

174. — Employer's Liability Acts 345 

175. — Reservation of employer's rights 345 

176. — Limitation of engineer's [architect's] iwwors and of employer's 

liability 345 

177. — Employer may occupy site and employ other workmen and cuntractoi-s 346 

Completion' 3 16 

178. — Conditions of delivery of |K)S8es8ion to the employer .... 346 

179.— Removal of rubbish and materials and plant 346 

Baxkuvptcy 345 

180. — Bankruptcy of contractor . . . ■ 346 

FORFKITVKK 348 

181. — Power to forfeit contract 348 

182. — Valuation at date of forfeituivor aliandonment 350 

183. — Sams due after expulsion or forfeiture 350 

184. — Penalties jwyable after forfeit uixj 351 
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PAGE g ^ ^ 

Dispute Prevention 361 — L^ ' 

185. — Power of architect to value and certify 361 

186. — Engineer or architect not arbitrator 353 

187. — Powers of architect to depute 354 

188. — Extension of contractor's liability 354 

189. — Architect's or engineer's substitute ....... 355 

190. — Duration of power of engineer or architect and employer . . 355 

191. — Power to cancel certificates 355 

192. — Discretionary use of power 356 

Arbitration 356 

193. — Arbitration clause 356 

194. — Contractor's arbitration clause 358 

195. — General arbitration cltiuse (alternative) 358 

Notices to Contractor 359 

196. — Mode of gi^'ing notices . 359 

197. — Withdrawal of notices 359 

198.— Certificates and notices to be in writing 359 

199.— Contract to be governed by English Law 359 

In the following conditions the clauses in large t^'pe are intended 
to be an exhaustive set of general conditions for building and 
engineering work6 founded upon decided cases. 

Special clauses are also set out or referred to under the general 
conditions, so that the general clauses may be amplified or modified 
according to the nature of the work and the necessity for special 
provisions. 

The notes explain, as far as possible, the reasons for adopting one 
form or another, or refer to that part of the text which discusses the 
question : see generally ante vol. 1, ch. iv., sect. 2, {d) " Words and 
" phrases interpreted." 

In order to draw a complete set of conditions of contract, each covenant 
or condition to be performed by the parties to the contract must provide 
the remedy or powers to arise in case of default. If this is not done, 
then the party injured is left to his rights and remedies at common law. 
As these rights in a complicated set of conditions are often difficult of 
determination, it is far better that they should be clearly defined. 

In most conditions the rights and remedies to arise on default in the 
performance of covenants or conditions are made part of the covenant 
or condition to which the right or remedy refers. 

In the follo^ving conditions the rights and remedies are kept separate, 
and follow the clause or clauses to which they refer. If it is desired to 
shorten the conditions the whole may be embodied in one clause. 

Having regard to the decisions of the courts upon onerous covenants 
by contractors, it is not safe to leave anything in doubt or obscurity if it 
is desired that the conditions should be capable of being enforced. 
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Part 8. Courts and juries are not inclined to assist employers in enforcing 
onerous conditions, and will not find or construe contracts to mean that 
the contractors have bound themselves hand and foot to onerous and 
ruinous conditions unless it is quite clear that they have done so. 
Reference should be made to Bush v. Trustees of the Port and Town 
of Whitehaven (reported ante p. 121), where the jury foimd that the 
circumstances contemplated by the contract and conditions had been 
so completely changed as to render the conditions inapplicable and to 
justify the contractor in suing and recovering on a quantum meruit. 



DOCUMENTS. 

Documents Forming the Contract. 

1. The specification and schedule of prices [the quantities {if intended 
to be part of the contract)']^ together with the several plans, sections, 
elevations, and general and detail drawings which accompany the same 
or are referred to therein, and all further drawings and instructions 
supplied or given by the engineer [architect] at any time shall be 
deemed and considered the grounds or data upon which the contract 
entered into by the contractor shall be founded, and are herein referred 
to as the " contract.*' 

Note. — The documents forming the contract generally consist of : — ^"^ 

(1) The contract. 

(2) The conditions of contract. 

(3) The specification or one or more specifications. 

(4) The schedule of prices.^*) 

(5) The drawings, No. 1 to 

(6) The quantities. (<^) 

(7) The instructions for tenders. See cl. 172 H.posty p. 345. 

PARTIES TO THE CONTRACT.^'*) 

The Employer. 

2. The word " employer " shall be held to mean [the town council of the 
borough of , acting as the sanitary authority in and for the 
urban sanitary district of ], [or] A.B. his [or her] executors, 
administrators, and assigns.] 

(a) In addition to these there \& the bond in contracts under the Public Health Act, 1875* 
(h) This generally consists of the quantities upon which the tender is made with the 

prices affixed to each item, 
(c) If the quantities are intended to form part of the contract. 
d) If the parties are fully described in the contract it is imnecessary to insert the above definitions. 
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The Contractor, — '- ' 

3. The word "contractor" shall be held to mean CD. of [and 
E.F. of ], carrying on business under the name or style of 

, and his [or their] heirs, executors, and administrators 
(assigns^**)) [jointly, and each of them for himself, his heirs, executors, 
and administrators separately]. 

BY WHOM THE WOEKS AEE TO BE EXECUTED. 

Contract to be Personal. 

m 

4. This contract is and shall be considered as a personal contract by the 
contractor himself, who shall, personally, with the assistance of foremen, 
agents, mechanics, and workmen, direct and execute the works. (*^ 

Contractor not to Assign or Sub-let. 

5. The contractor shall not assign or make over the contract, or the 
benefits or burdens thereof, or any part thereof to any other person [or 
persons or body corporate] . The contractor shall not under-let or sub-let, 
or let by task work, or make any sub-contract with any person [or 
persons or body corporate^'') ] for the execution of the works or any part 
thereof without the consent in writing of the engineer [architect], unless 
he shall be required expressly by the terms of the specification or by the 
engineer [architect] to do so [but the contractor shall employ his own 
workmen for the labour thereof, who are to be paid by him in wages by 
the day or hour]. The engineer [architect] shall have absolute power 
to refuse such consent or to rescind such consent (if given) at any time 
if he is not satisfied with the manner in which the works are being 
executed, and the employer shall not make any allowance or compensation 
either to the contractor or to the sub-contractor upon such rescission. 
Provided always that if such consent be given at any time the contractor 
shall not be relieved from any obligation, duty, or responsibility under 
this contract. 

Eights and Remedies an Breach of tJie abave Condition, 

6. In case the contractor commits any breach in the opinion of the 
engineer [architect] of the foregoing condition, the employer shall 

(<f) The word " assigns" must not be infierted unless it is desired to give the contractor a right to 
assign the contract. As to assigns, see British Waggon Go. v. Lee (1877), 6 Q.B.D. 119, London and 
Midland Bank r. Brock, reported in the Times, March 6, 1895. 

(6) The object of this clause is (in case of the bankruptcy of contractors) to enable the employer to 
exercise the power of forfeiture and to prevent the trustee in bankruptcy from carrying on the work. 

(c) It is proljably needless now to Insert the words in brackets, as the rules of the Interpretation Act, 
1889 (52 k 63 Vict. c. 63, ss. 1, 19), though applicable in terms only to statutes and rules of court, will 
probably also form a guide in the construction of contracts. 
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Part 2. have power, after notice given, to enter and take possession and 
exercise the powers hereinafter mentioned in clause 181. 

[of the employer shall not be bound to make the contractor any 
further payment under the contract after such breach.] 

[or the contractor shall for each offence forfeit and pay to the 
employer the sum of £ , which shall be deemed liquidated and 

ascertained damages, and such sum or sums may be deducted or recovered 
by the employer as hereinafter mentioned. <"^] 

SUPERINTENDENCE ON BEHALF OF EMPLOYER. 

The Architect and the Engineer, 

7. The word architect [engineer] shaU be held to mean A.B., or other 

the architect [engineer] for the time being of the employer, and such 

other architect [engineer] shall, if and when appointed, stand and be 

for all the purposes of the contract in the place of A.B. as though such 

other architect [engineer] had been named in this contract as architect 

[engineer]. (^> 

Alternative Clause, 

8. Mr. , of , shall be the [architect] first chief 
engineer of the employer, and in the event of his death, resignation, or 
removal from the position of [architect] chief engineer of the employer, 
or in the event of his ceasing to act from any cause, his successor shall be 
appointed by consent between the employer and the contractor, or failing 
agreement, shall be nominated by the President for the time being of 
the [Royal Institute of British Architects] [Surveyors' Institution] 
[Institute of Civil Engineers]. Such successor shall have no power to 
over-rule or vary any decision or approval of his predecessor, 
Mr. y^ 

Alternative Clause. 

9. In the event of A.B., the present engineer [architect], not acting or 
ceasing from any cause to act as engineer [architect] for the employer, 
then CD. shall be appointed by the employer to be the engineer [arcliitect] 
in his place, and in the event of his not acting, or ceasing to act as 
engineer [architect] from any cause, then E.F. shall be appointed by the 

(a) The London County Council insert the above clause. As to the construction of penalty clauses, 
see Law v. Redditch Local Board (1802) 1 Q.B. 127, and vol. 1, chap. ijc.,^ct. 3, ante. 

(b) The most important definition clause is that relating to the architect or engineer. Other 
provisions in the contract are capable of being estimated, but the damage and loss caused to 
a contractor by the appointment of an incapable or unreasonable engineer or architect are 
incalculable. On the other hand, unless the employer has power under the contract to employ another 
architect [or engineer], he cannot dismiBs him without the consent of the contractor, if, by the terms of 
the contract, the architect or engineer is valuer or arbitrator, see vol. 1, ch. ii., sect. 21, ante 

(e) See Cunliffe v. Hampton Wick Lccal Board, antf vol. 2, p. 2t:6. 
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employer to act as engineer [architect], and in the event of his not sect. 4. 
acting, or ceasing to act from any cause, then such other engineer 
[architect] as the contractor and the employer shall agree upon. 

Alternative Clause. 

10. In case the architect [engineer] should die, or become incapable 
[or cease] to act, his employer may appoint another architect [engineer] 
to succeed him, who shall have all the powers given to the architect 
[engineer] by these conditions ; but in case of disagreement between 
such other architect [engineer] and the contractor respecting the exact 
construction or meaning of the said drawings or specification, or any 
other matter or thing connected with the execution of the contract, the 
same shall be referred to an arbitrator [architect] [engineer] [surveyor], 
to be appointed by the President for the time being of the [Institute of 
Civil Engineers] [Surveyors' Institution] [Royal Institute of British 
Architects], or mutually agreed upon between employer and contractor, 
who shall decide all questions in dispute, under and subject to the 
Arbitration Act, 1889, and any statutory modification thereof. 

Assistant or Resident Engineers^ InspectorSy Clerks of Works, 

11. The assistant engineers and inspectors [clerks of works] are 
persons appointed or employed by the engineer [architect] or 
employer to watch and superintend, on behalf of the engineer 
[architect] and employer, the progress of the works, and to point out 
to the contractor such work and materials which he or they think are 
not in accordance with the contract (without thereby creating any 
undertaking on the part of the employer that they shall do so), and to 
order such work and materials to be pulled down, removed, or broken 
up, and to mark or identify such work, materials, and to report thereon 
to the engineer [architect], or the employer, but none of the said 
persons shall have any authority whatever to bind the engineer 
[architect] or employers by any approval or passing of work or 
materials, or to take any responsibility of setting out or making details, 
or to commit the engineer [architect] or employers by any act or 
omission, or order, or direction, or to order any work involving delay 
or extra cost. The work and materials shall not be approved by any 
other person than the engineer [architect], and nothing herein con- 
tained shall prejudice the right of the engineer [architect] to condemn, 
reject, or disapprove of work and material at any time, whether such 
resident [or assistant] engineer and inspectors [clerks of works] shall 
have inspected such work and materials, or failed or omitted to inspect, 
or point out such work and materials or not. 
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Part 2. Alternative Clause. 

12. The term " resident engineer " shall signify any person appointed 
by the chief engineer to superintend the execution of the work in {here 
insert placeY^^ 

POSSESSION OF SITE & SUPPLY OF PLANS & MATEEIALS. 

PossesHwn of Site or Sites for the Works. 

13. The employer will, with the engineer's [architect's] written order to 
commence the work, give to the contractor the use of so much of the 
site or sites of the works as may, in the opinion of the engineer 
[architect], be required, in order to enable the contractor to commence 
and continue the execution of the works, and will from time to time, as 
the works proceed, give the contractor the use of such further portions 
of such site or sites as the engineer [architect] may from time to time 
consider proper in that behalf. 

Alternative Clause. 

14. The employer will provide and deliver to the contractor from time to 
time, as may be necessary and requisite for the progress of the works, or 
so soon thereafter as the employer exercising their legal powers and using 
due diligence shall find it practicable, all lands which shall be required 
to be occupied permanently, according to the specification and the 
drawings therein referred to, or to be hereafter furnished by the engineer 
[architect] for the permanent works [whether for the line of railway, 
or for bridge approaches, or roads, or for any side cuttings which 
may be specially defined or required by these presents] .^*^ 

(a) This clause is taken from the contract in re de Morgan^ Snell and Co., and Bio d« Janeiro Flour 
Milh, eie.^ ante vol. 2, p. 132, and is sufficient to place the resident engineer in a quasi- judicial position 
similar to the engineer, but subordinate to him. The works in that case were to be executed to the 
approval of the chief engineer, but the resident engineer had power to disapprove. 

In some works where a clerk of the works is employed, or on larger works where assistant engineers 
or inspectors are employed in the same capacity as a clerk of the works, it is needful to define their 
positions, powers, and duties. In large works the question becomes very difficult of solution how far 
the conditions should place the power of approval of works and materials, and of giving instructions, 
in the hands of subordinates. 

The usual way is to depute only the powers of disapproval and rejection to the assistant 
or resident engineer or inspectors, subject in case of dispute to appeal to the chief engineer, 
but it should be specially provided in such disputes that the chief engineer shall not be obliged to hear 
evidence, nor be in any sense an arbitrator, the persons to whom powers are deputed being merely hia 
substitutes, with power on his part in case of the contractor being dissatisfied with any act of theirs to 
have the decision of the chief engineer theron, provided the contractor comes in time. 

A condition to this effect may cause great hardship to a contractor, especially if the chief engineer is 
at a distance, as was the case tn re de Morgan^ Snell and Co., and Sio de Janeiro Flour Mill$t eie,, ante 
vol. 2, p. 182. 

If work is condemned by the resident engineer the contractor must take the risk of going on in the 
face of such condemnation or wait for the decision of the chief engineer. 

(6) A clause should be inserted to protect the contractors when the works are to be executed on land 
to be acquired under statutory powers. The clause should indemnify the contractors against trespaasea 
by them under the employer's or architect's [or engineer's] authority, and prevent the building owner 
from setting up delay by the contractor when the land has not been acquired quickly enough : see 
Ilanin v. Arterial Drainage Co. (1880), 6 L.R. Ir. 10; Arterial Drainage Co. v. Batkangan (1880), 6 L.R. 
Ir. 613 ; MeKenna v. MoNamee (1888), 16 Canada B.C. 311 ; Bn^h v. Truntee* of Fort and Town of 
JVhitehavenf ante voL 2, p. 121, 
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Supply of Plans by Architect to Contractor. Beet. 4 . 

15. Thearohitect [engineer] shall supply a copy of the specification, plans, 
elevations, sections, and general and detail drawings hereto annexed 
within days from the execution hereof, but until he does supply 
them the contractor shall have reference to the originals at the architect's 
[engineer's] office. The architect [engineer] will from time to time during 
the progress as, and when, and not until he shall consider that the 
contractor requires them, provide and give such detail drawings and 
instructions as by the terms of the specification are to be provided and 
given by the architect [engineer], so that the contractor may receive 
such detail drawings and instructions during the progress of the works 
at such time in advance of the time when the work referred to in 
the details and instructions has to be executed as the architect [engineer] 
shall consider reasonable.^**^ 

Supply of Materials by Employer, 

16. Theemployerwill as, when, and where, the architect [engineer] may 
determine, deliver to the contractor [here set out the materials]. Such 
materials to remain the property of the employer, but to be under the 
care and at the risk of the contractor during the progress of the works. ^* 

Alternative Clause, 

17. The employer will, at such times, and in such quantities as the 
engineer may decide, provide the rails, chairs, sleepers, fish-plates, and 
fastenings for the permanent way, and will deliver them to the con- 
tractor at any of the stations of the railway between 
X, Y, and Z. The contractor shaU also unload them from the railway 
trucks and be reponsible for any charges for demurrage, etc., and 
shall give to the employer, or his agents, as directed, receipts for 
each consignment of materials supplied to him, or failing to do so the 
quantity invoiced by the employer will be taken as correct. 

nights of the Cmitractor upon Breach of Conditions 13 — 17. 

18. The non-delivery in manner aforesaid of the possession of such site, 
or sites, or any part thereof, or delay in giving a written order to commence 

(a) The importance of the clause is that the failure by the engineer or architect to supply plana is on 
the same footing as a failure to give possession of the site, for default of which an action will lie against 
the employer, unless special provision is made by the contract. 

See McAlpiney, Lanarkthire, etc.. Railway Co. (1890), 17 Court of Session Cases (4th series), 113. 

The non-supply of plans is a most frequent cause of actions on building contracts, because in 
the supply of plans the architect acts as agent of the employer, and the builder knowing that the 
architect is frequently unable immediately on begrinning a work to supply him with all the plans often 
asks that he should be supplied with many details and instructions which he does not really want, although 
it is difficult for an employer to prove this, so as to claim a release of iMnaltiea and damages for delay. 

(b) The latter part of this clause may be included in a clause as to property in materials and plant : 
See po$e, p. 342. 
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Part 2. the works, or in giving and providing plans, drawings, sections, or orders, 
or in supplying materials to be provided by the employer, or any other 
delay for whatever cause alleged against the employer, or the engineer, 
assistant or resident engineers, inspectors [architect or clerk of works], 
or any of his officers shall not vitiate or a£Pect the contract nor any 
provision therein, or in this specification contained, nor entitle the 
contractor to any compensation, or damages, or to any increased 
allowance in respect of money, time, or otherwise, unless (and then only 
to the extent to which) the engineer [architect] may grant him any 
extension of time under the j)rovision for that purpose hereinafter 
contained. <•> 

WHEN AND HOW THE WORKS ARE TO BE BEGUN. 

Commencement of Works, 

19. The contractor shall commence the works and carry them on at 
whatever point, or points, and in such portions as the engineer [architect] 
may direct ; but none of the works are to be commenced without a written 
order, signed by the engineer [architect] [fixing the date for such 
commencement] . 

And in no case shall the contractor commence any work in, or upon, 

under, across, or through any house, building, shed, yard, area, roadway, 

ground, garden, or any other place being public or private property, 

until he shall be authorised in writing by the employer, or his engineer 

[architect] so to do. 

Alfernafive Clanse, 

20. The contractor shall be allowed from the time of receiving possession 
of the site, or sites, weeks for the delivery and arrangement of 
his plant and materials, and at, or upon, the expiration of such period 
the said works shall be commenced. 

Cleanng Site before Commenccfnent, 

21. The contractor shall clear the site, or sites, of the works of everything, 

the removal whereof is necessary to execute complete and maintain the 

works. ^*^ 

Access by Contractor to the Works, 

22. The means of entrance to, and exit from, the works for all persons, 
workmen, horses, carts, and materials shall be by [here 
set out the means of access] and not otherwise. 

(a) The above claaee is taken from Butk v. Tru$tee» ^ Port and Torn qf JThifehaven (reported ante vol. 2. 
p. 121), and it was there held that it was within the province of the jury to And, which they did, that 
" the conditions of the contract were so completely changed in consequence of the defendant's inability to 
" hand over the sites of the work as required as to make the special conditions of the contract in- 
" applicable." But no clause, however well drafted, would prevent a jury from finding a condition 
inapplicable if they chose to do so. 

(&) This clause is usually inserted in the specification, and is impliedly included in the con- 
tractor's undertaking to complete the worka. It is ueeful, however, to negative any implied covenant on 
the part of the employer to clear the site for the contractor. 
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Alternative Clause for Railway Works. ^ ' 

23. Theoontractorshall [subject to the control of theOompany's offioerg, 
80 far as to prevent any obstruction of the traffic of the Company] have 
the right of sending materials for the construction or maintenance, under 
the provisions of this contract, of the works over such portions of the 
railway as may be open for public traffic, free of cost, if they shall use 
their own waggons and engines for the purpose, and at a cost of not more 
than one half -penny per ton per mile if they shall use the rolling stock 
of the Company for the purpose. 

Alternative Clause for Railway Works, 

24. [or,] The contractors shall not, during the construction of the works, 
be entitled to the use of any permanent way which may have been laid 
down on any portion of the line of railway, nor to run or use their 
engines, waggons, and trucks thereon, except solely for the purpose of 
ballasting the line, or for other works at the discretion of the engineer. 
Provided that the engines, waggons, and trucks, &c., to be used have been 
approved by the engineer, and provided always that any damage or 
injury caused by the contractors to such permanent way by such use as 
aforesaid shall be made good by and at the expense of contractors to the 
approval of the engineer. 

Setting Out the Works. 

25. The contractor shall be responsible for the correctness of the position, 

levels, and dimensions of the several works according to the drawings 

and written instructions of the engineer [architect], notwithstanding 

that he may have been assisted by the engineer, resident engineer, or 

inspector [architect or clerk of works], in setting out the same ; .and the 

contractor shall examine and check all dimensions, lines, and levels, given 

by the engineer, resident engineer, or inspector [architect or clerk of the 

works], and if at any time during the currency of the contract any error 

shall appear or arise therein the contractor, on being required so to do by 

the engineer or resident engineer [architect or clerk of works], shall 

remove and amend the work to his satisfaction. The levels, figures, 

and dimensions, shown upon the plans and sections are believed to be 

correct, but the contractor is to verify the same as well as all other 

particulars of the contract on the ground, should he think fit so to do, 

as he will be held responsible for the consequences for any error 

contained therein, or omission therefrom. 

II. T 



Puts. 
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Alternative Clause for Railway Contracts. 

, 26. The contractor shall be responsible for the perfect setting out of the 
line of railway, and of all works, according to such fair lines and regular 
curves as are now set out on the ground, and according to such general 
levels, and gradients as are shewn on the section drawing No. , or in 
accordance with such further drawings and written instructions as may 
be more particularly furnished from time to time by the engineer, 
or resident engineer, notwithstanding that a line purporting to be 
the centre line of the railway may be marked upon the ground, and 
that the engineer, or resident engineer, may assist in giving the necessary 
directions for setting out the boundary lines of the property, and in 
furnishing bench marks for levels, or in any other way in setting out 
the works. 

Plant and Materials for Setting Out. 

27. The contractor shall provide all staging, profiles, templets and rods, 
implements, instruments, materials, and labour required by the engineer, 
resident engineer, or inspectors [architect or clerk of the works], for the 
setting out of the works. 



WHAT THE CONTEACTOE HAS TO DO, PEOVIDE and PAT. 

Works Included in Contract. 

28. The contractor shall do, pay, and provide everything of every sort, 
kind, quality, and description whatsover, including labour, materials, 
special appliances, transport, plant, and temporary works, which the 
employer would have had to do, pay, and provide had the employer to 
execute, carry on, complete, and maintain the work himself under the 
management, direction, and supervision of the engineer [architect] and 
everything which is necessary to satisfy the engineer [architect] of the 
proper execution, carrying on, completion, and maintenance of the entire 
work and every part thereof whether original, altered, substituted, or 
additional, and whether included in the drawings, specification [bills of 
quantities], or other documents hereto annexed or referred to or not. 
Such payment shall include the payment or compensation for all 
royalties and rents, and other pajinents, for getting stones, sand 
gravel, rubble, clay, or other materials, for the works, or any of them, 
and shall also include all fees payable to any of the public and 
other authorities, corporations, companies, and persons, referred to in 
clause 47. 
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Definitian of the " Works:' gect.4 . 

29. The term " the said works " wherever the same occurs in these 
presents shall, unless there be something either in the subject or 
context repugnant to such construction, be construed and taken to 
mean the works by, or by virtue or force of these presents contracted 
to be executed, whether temporary, or permanent, and whether 
original, altered, substituted, or additional/*^ 

The following clauses in small type are given, as being frequently inserted in 
conditions ; but for the most part they should be included in the specification. 

Lock-up Offices on the Site, 

The contractor shall construct and fit up a proper waterproof lock-up office for the 
clerk of the works, or for the architect [engineer] and his assistants, on such part of 
the site as the architect [engineer] shall direct, with desk and lock-up drawers, stool, 
table, wash-stand, stove and piping, and shall provide firing, lighting and attendance. 
The contractor shall remove the same at the completion of the works, and the materials 
shall be his property. 

Offices at Other Places, 

The contractor shall provide a similar office, or room, at the foundry [or places where 
extensive loork is being prepared\ for the exclusive use of an assistant engineer, or 
inspector, and the engineer. 

Privy and Urinal for Workmen, 

The contractor shall provide and fix, in a suitable position on the works, an enclosed 
privy and urinal, for the use of the workmen, and he shall keep the contents of same 
deodorized, and continually emptied to prevent smell and nuisance. 

Contractor to Provide Land^for Temporary Works, 

30. The contractor will provide any further quantity of land which 
he may require for temporary works, for depositing top soil, for providing 
ballast, and for other purposes.^*) 

Plant. 

31. The word "plant" shall be held to mean every temporary and acces- 
sory means necessary or required by the engineer [architect] to complete the 
works and extra works in the time and manner herein provided, and all 
temporary materials built into the works which caonot (in the opinion of 
the engineer [architect] be removed without any injury to the works or 
extra works including (without thereby limiting the foregoing definition) 

(a) The importance of mftking altered works part of the contract appeared in the case of Lord 
Bateman v. Thompson, ante yol. 2, p. 166, where defects appeared in these wdrks after the period of 
maintenance. The above definition is taken from the contract in Lord Bateman v. Thompson. 

(6) See DiekifuoH v. Richmond Main Drainage Board, ante voL 2, p. 109. 

t2 
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^*rt». all temporary buildings, workshops, sheds and erections, enclosures, fences, 
gates and entrances, bridgeways, hoardings, tramways, fixed and movable 
machinery, engines, vehicles, carts, stages, scaffolding, centering, 
temporary props, shores, pumps, dams, cofferdams, moulds, templates, 
utensils, ladders, barrows, timbers, planks, coals and firing, lighting, 
water for the works, and power of every kind, struts, needles, wedges, 
cleats, spikes, screws, bolts and nuts, chains, ropes, cordage, tools, 
implements and tackle, tarpaulins and coverings for the works, casings 
and packings, and aU special or other applicances of every sort, kind, 
and description whatsover, the carriage or cartage thereof to the spot 
where they are required to be used, and their erection, including their 
removal if ordered or permitted in writing by the engineer [architect]. 

Leaving Timber and Plant. 

32. The contractor shall not remove any timber and plant from the 
excavations [and tunnels], or in situations where the removal of such 
timbers, or plant, would, in the opinion of the engineer [architect], occasion 
or be liable to occasion injury or damage to persons, or adjacent buildings, 
orproperty, or otherwiseinjuriously affect the same. When it is necessary, 
in the opinion of the engineer [architect], to leave in the ground and 
permanently bury any plant or timber employed for all timbering, 
shoring, strutting, or in cofferdams, or for other temporaiy purposes, 
it will be paid for by the employer as an extra, subject to the terms 
and conditions of these presents. 

Protection of the Warks^ Property^ and Persons. 

33. The care of the works shall rest solely with the contractor, who shall 
provide, fix, and maintain everything which is necessary, or which shall 
be required by the engineer, resident engineers or inspectors [architect 
or clerk of works] to protect, secure, maintain, and guard from injury 
and accidents — 

{a) The property, rights and easements of the employer ; 

(ft) The property, rights and easements of all other persons, corporations, 

and companies ; 
(c) The public ; 

{d) All persons employed or being for any purpose on the works ; 
{e) The works and all materials therefor or thereon ; 

and shall remove the same at the completion 61 the works, or when so 
directed by the engineer [architect]. 

The contractor's said obligation applies (without thereby limiting 
the terms works, property rights, or easements), to all streets, 
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roadways, ways, paths, pavements, streams, rivers, watercourses, bridges, sect. 4. 
tunnels, walls, buildings, houses, vaults, cellars, ovens, areas, railings, " ^ 
and fences, cisterns, trenches, pipes for water, gas or electricity, drains, 
sewers, turf, trees, shrubs and plants, and any other matter or thing 
which may be permanently or temporarily occupied, or used, or which 
may be or be liable to be affected, disturbed, interfered with, diverted, 
interrupted, or endangered by the works, or by leading materials thereto 
or therefrom, or by any operations connected with the works, or by pro- 
curing, carrjdng, conveying, or laying any materials elsewhere than upon 
the site, or sites, of the works, or by the burning of bricks and ballast, 
strajdng of cattle, or animals, in consequence of the want of sufficient 
fences, gates, bars, or other precautions, or otherwise howsoever, before 
the commencement, during the progress, after the completion, or during 
the period of maintenance of the works, and temporary works, incidental 
thereto, or owing to the failure to commence, execute, complete, or 
maintain the works. 

The contractor's said obligation shall also include, without limiting the 
foregoing provisions, the providing, fixing, and maintaining the follow- 
ing matters and things when necessary or required by the engineer 
[architect], fencing, hoarding, («) strutting, slinging, shoring, under-pinning, 
and bridgeways [of planks with strong hand and side rails attached 
thereto], lights, enclosures for materials, and the works and adjacent 
buildings, and the supply and payment of gatekeepers and watchmen. 

The contractor's said obligation shall also include, without thereby 
limiting the term '^ persons, corporations, or companies," all owners, lessees, 
or occupiers of land adjoining, or near to, or within the line of approach to 
the site or sites of the said works, or any part thereof, and all county, 
borough, district and parish councUs, and all local, urban and rural 
sanitary authorities, and the police, postal and telegraph authorities, 
gas, water, telephone, hydraulic power, or electric companies, or 
authorities, and all highway authorities, and commissioners for sewers. 

Reinstatement of Property and Compensation for Injury to Pei'som and 

Property, 

34. When during the currency of this contract any property,^*^ right, or 
easement mentioned in clause 33 is injured, damaged, defaced, destroyed, 
or injuriously affected, the contractor shall forthwith make good, 

(a) VThere large interference of property is contemplated it may be provided that the work out 

through or altered to enable the works to be executed will be paid for at a price to be determined by the 

engineer, or to be agreed upon before the work is executed. 
(A) As to advertisements on hoardings, see the Advertising Stations Rating Act, 1889 (52 k 68 Vict., c. 27.) 
As to the control by public authorities over hoardings in London, see London Building Act, 1894, 

s. 84, and London Council General Powers Act, 1890, s. 32, both printed in Ghitty's Statutes (6th ed.), 

vol. viii., tit. Metrojiolis. 
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Part», reinstate, repair and rectify the same in a substantial and workmanlike 
manner to the satisfaction of the engineer [architect], ^ shall pay all 
compensation, damages, costs, charges, expenses and losses in respect of 
the same and in respect of injuries to all persons mentioned in clause 33, 
whether such damage, injury, defacement, destruction, or injurious 
affecting was occasioned by the negligence of the contractor or from 
liis omission to comply with any of the Acts of Parliament or bye-laws 
referred to in clause 47, or from whatever cause (including accidents, 
whether arising from stoims, floods,^*> tides,^*) rain, streams, rivers, land 
springs, leakage, accumulations, disruptions, slips, subsidence, inclement 
weather, frost, fire, or from any cause natural or artificial), and whether 
the employer is or is not primarily liable or jointly liable with the 
contractor for such damage. The negligence or omission of the contractor 
shall include the negligence or omission of his servants, agents, or 
workmen, and the negligence and omissions of all persons employed by 
him by contract or otherwise on the works, and of all workmen, agents 
and servants of sub-contractors and contractors for special works. 

Risks mid Liabilitiea of Contractors^ 

35. The contractor shall to the satisfaction of the architect [engineer] 
imdertake and provide against and take every risk and liability to persons 
and property and perform every duty statutory and otherwise which the 
employer, in the opinion of the architect [engineer], would have had to 
undertake, provide against and perform in order to construct, complete, 
and maintain the entire work (including alterations, additions, and 
deductions), if the work had been undertaken by him without the 
employment of any contractor ; and the contractor shall hand over the 
work to the employer completed and maintained to the satisfaction 
of the architect [engineer] expressed in writing, and free from any risk 
or liability, present, future, or contingent, other than the payment to the 
contractor of the lump sum named in his tender subject to addition 
or deduction, if any, as hereinafter provided. 

Police. 

36. The contractor shall pay the cost of any police which the local 
magistrates may appoint for the watching and protection of the works 
and workmen, and of the public, in consequence of the works. 

(a) See Ktlltit V. Corporation qf York (18M) 10 TimeB, L.R.662. 

(6) See Jaeh$on v. Ea$ihourM Local Boards reported anU vol 2, p. 231. 

(c) It is sometimea provided that the contractor ihall take all ritkt qf meeting icitk roek$, SotUtUr$, 
running Bandt^ etc. 

If the contractor baa agreed to do an entire work, or take all risks, this provision is superfluous ; it is 
included in the above clause. See Bottomg v. Lord Mayor, etc., qf York, ante p. 147; Jaekeon r. 
Eatthoume Local Board, ante vol. 2, p. 231. 
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Watchmen and Signalmen. 

37. The contractor shall pay the costs of any watchmen, or signalmen, 
that may be required or appointed by the railway company during the 
execution of the works. 

Fencing for Raihcay Works. 

38. The centre line of the railway has been staked out. The side widths 
of the land bought by the company will be furnished by the engineer, 
and the contractor is to limit his operations within the land so bought, 
which is to be fenced off before any other works are commenced. The 
depositing of any materials, or plant, upon the ground before the fencing 
is completed must be entirely at the contractor's risk, and he must be 
responsible for any expenses, or drainage, incurred thereby. 

Removal of Nuisances. 

39. The contractor shall remove from the site of the works all soil and 
filth and all offensive matter, or matter in or about the site of the works 
likely, in the opinion of the architect [engineer], to cause any nuisance, 
public or private, with such precautions as the architect [engineer], 
may direct, and shall deodorize and disinfect, to the satisfaction of the 
architect [engineer], all parts of the works whence the same were 
removed, and shall clear out and remove the contents of any cesspits 
on the space required for the works, and shall fill in the hollows with 
approved material. All offensive matters shall be removed as soon as 
they are taken out of the works, and with such precautions as may be 
directed by the architect [engineer]. 

Filling up Cavities on Site. 

40. All cavities, old vaults, old gullies, cesspits, &c., shall be filled in by 
the contractor with hard inibbish, clay or gravel, or firmly ranmied in 
with concrete or with cement run in, as the architect [engineer] 
may require or direct. The filling-in materials are to be carefully placed 
in and around the various works, in thin layers, well punned with iron 
punners. 

Ronaving Surplus Soil. 

41. The contractor shall remove all surplus soil from the site, or sites, of 
the works or deposit and level the same as, when, and where, directed 
by the architect [engineer]. 
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l!^L Keeping Works Free from Water. 

42. The contractor shall provide for and maintain all plant^") necessary 
or required by the engineer [architect] for keeping the works and all other 
property mentioned in clause 33, which may be affected by the works 
[foundations, trenches, tunnels] during their progress and until the com- 
pletion thereof, entirely free and clear from all water, or liquid, which may 
exist or be found in any part thereof, whether the presence of such water is 
due to storms, rain, springs, drains, sewage, tides, percolation from the 
sea, or any other cause. No water shall be allowed to run over or rise 
behind or against any brickwork, or concrete, until the cement or lime 
shall have set, or sufficiently hardened as, in the opinion of the engineer 
[architect], not to be injuriously affected thereby. 

Alternative Clause for Settage Contract. 

43. The contractor shall pump out and keep free from water, or liquid of 
any kind whatever, and also free from dirt, sediment, sand, rubbish, and 
solid matters, the sewers and man-hole shafts, during the whole period 
of their construction and maintenance imtil such time as they are u^ed 
for the passage of sewage. 

Keeping Hoods and Ways Open for Traffic. 

44. The contractor shall, to the satisfaction of the engineer [architect], 
afford the utmost facility for public and private transit in respect of any 
roads, or rights of way, or rights of traffic, which may be interfered with 
by the execution of the works, and in every case where, in the execution 
of any of the works, any public or private roadway or bridge shall be cut 
through, raised or sunk, or interfered with so as, in the opinion of the 
engineer [architect], to be impassable or dangerous, the contractor shall 
instead thereof cause a sufficient roadway or bridge to be made to the 
approval of the engineer [architect], and every such substituted roadway 
or bridge shall be made and maintained by the contractor in a state as 
convenient as that interfered with, or as nearly so as can be, and if any 
such former roadway or bridge cannot be restored compatibly with the 
formation and use of the said works, the contractor shall cause such 
substituted roadway or bridge to be put into a permanently substantial 
condition, equally convenient with such former roadway or bridge, or as 
nearly as can be, and if such former roadway or bridge can be restored 
compatibly with the formation and use of the works, then the 
conl^actor shall make such restoration, and every such substituted 

(a) The word plant is already defined {anU p. 291), but if it is desired to add here the particular plant 
for pumping add a description such as "all proper dams, troughs, sluices, scoops, pumps, drains, pipes, 
" syphon pipes, engine power, etc." 
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roadway or bridge shall be put into such condition as aforesaid, or sect. 4. 
such former roadway or bridge shall be restored as the case may be, 
within such periods after the commencement of any such operations as 
aforesaid, as the eugineer [architect] shall by any writing imder his 
hand direct or appoint. [//« railicay contract add — subject nevertheless 
to the arbitration of the Boai'd of Trade, as provided by the Railways 
Clauses Acts.] 

Keeping Streams and Drains Open. 

45. The contractor shall make all necessary provisions, permanent and 
temporary, to the satisfaction of and as may be required by the engineer 
[architect] for the diversion of water and drainage, and in particular shall, 
in carrying on the works across, through, over, or under any canals, streams, 
watercourses, drains, irrigating courses, ditches, or any temporary or any 
permanent deviation thereof, take every necessary precaution to avoid 
doing injury to or improperly interfering Avith the use of such canals, 
streams, watercourses, drains, irrigating courses, ditches, or deviations 
of the same, and before proceeding with any part of the works by which 
the existing flow of water or drainage of the groimd can be interfered 
Avith, the canals, streams, watercourses, drains, irrigating courses, or 
ditches, must be properly and efficiently diverted or led into new 
canals, streams, watercourses, drains, irrigating courses, ditches, or 
channels, to be formed by the contractor so as effectually to secure and 
maintain the existing flow of water and drainage of the adjoining lands 
in as good a state as before the commencement of the works, and the 
contractor must make his own arrangements with the trustees or com- 
missioner, waywardens, ownera, lessees or occupiers, or other parties 
interested in such canals, streams, watercourses, drains, irrigating courses, 
and ditches, or deviation of the same for the temporary or permanent 
stoppage or diversion of the same, or respecting any repairs of the same 
required in consequence of the works of this contract. 

Rubbish in Streets, 

46. The contractor shall not deposit any earth, rubbish, or materials 
upon any road, street, pavement, or footway, to the hindrance, obstruction 
or annoyance of foot passengers or vehicles. ^'•^ 

Contractor to Comply with Oeneraly Localy and Private Statutes a^id 

Bye-laics, 

47. The contractor shall conform and be subject to and comply with all 
the restrictions and provisions (affecting the construction of the works or 

(a) This clauae is important in cases where the employer is the local authority having control of the 
streets. Some restriction in such cases is necessary to ezdude the implied licence to the hnilder to use 
))roperty vested in the local authority. 
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Part 2^ any temporary works in connection therewith) which axe contained in any 
general or local Acts of Parliament or regulations or bye-laws made in 
pursuance thereof, and with the rules, regulations, and requirements of 
all public bodies, companies, or persons whose property or rights are 
affected or to be affected in any way by the works, and shall procure 
all licences and certificates, deposit all plans, pay all fees, and give all 
notices required by any of the foregoing statutes, bye-laws, or regula- 
tions, and any other notices to any companies, surveyors of highways, 
commissioners, or other persons whose property, or the property under 
his, hers, or their chai'ge, may be in any way affected by the works, and 
shall also give any other notices if, as, and when directed in writing 
by the engineer [architect]. 

Clause Applicable to Work Performed under Statutory PoweraS^^ 

48. The contractor shall at all times during the currency of this contract 
in the execution, completion, and maintenance by them of the said works, 
and in the occupation and use of the lands which may from time to time 
be in his possession or occupation for the purpose of [the raihcay 
or other tcorjis] whether permanently or temporarily, truly and satisfac- 
torily complete all the said works in all their parts in strict accordance 
with the clauses and provisions of {here imert the special act)^ as amended 
by the Acts of the company of the years of and , 

and of the several public Acts respectively incorporated therewith, and 
of all other special Acts of Parliament now obtained, or hereafter to 
be obtained, by the employer relating to the said works [(or) to railway 
works generally] or any part thereof [and also in accordance with all the 
terms and provisions of any agreements which have been, or may here- 
after be made with the several owners or occupiers of the land which 
will or may be taken and used for the said works, or any or either 
of such owners or occupiers, provided that such provisions are in no way 
inconsistent with the terms and provisions of this contract. Copies of 
the said agreements will be open to the inspection of the contractor, 
who shall do all things under the provisions of such agreements or 
either of them or otherwise lawfully required, and pay for all watching, 
lighting, and supervision in connection therewith.]^*) 

(a) In the caae of a local authority or corporation being the employer the following words must be 
added " To the extent to which they may affect others than the employer [the board, council, or 
** corporation] or in which others than the employer are or were interested." 

{h) The words in brackets should be inserted in railway contracts. 
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INSUEANCE. 

Contractor to Insure, 

49. The contractor shall insure against fire, the buildings [plant] and 
materials in the sum of £ [in such amount as shall be considered by 
the engineer [architect] sufficient] at the time of , increasing the 
insurance as directed according to the rate of progress, in the joint names 
of the employer and the contractor, and for the extra building risk, and 
shall deposit the policy or policies with the architect [engineer] and keep 
up the premiiuns until the expiration of the period of maintenance of the 
works. All monies received under any such policies shall, upon the 
certificate of the architect [engineer], be applied in or towards re-building 
or reparation of the works destroyed or damaged subject to all the terms 
of this contract, as though the work destroyed or damaged had not been 
executed, except that the contractor shall have an extension of time 
equal to the time in the opinion of the architect [engineer] he has been 
thereby delayed, and except that the contractor shall be paid the monies 
received under such policies and no more, in respect of the worl^ 
destroyed or damaged. 

Insurance to Cover Advances on Materials before Shipment. 

50. The contractor shall insure all such materials [machinery, plant, and 
equipment] to the full value thereof, and all shipments shall be made to 
the resident engineer [clerk of works] on behalf, and as agent, ^*^ of the 
employer, or otherwise as the employer from time to time direct, and the 
bills of lading and policies of insurance shall be made in the name of or 
endorsed and delivered to the employer, or as the employer may from 
time to time direct, and in such time that documents may be transmitted 
to the port of unloading and be received by the agent of the employer 
and that the unloading may be proceeded with without delay, and the 
employer on receipt of the said documents will forthwith and 
without delay and by next mail forward them to fliere insert na^yie of 
plctce) for the above purpose. 

Remedy on Failure to Insure. 

51. In case of neglect by the contractor to effect the insurance *"** 



Sect. 4. 



or 



deposit the policies with the employer in the manner and at the times 
hereinbefore mentioned, the employer shall be at liberty to insure and 
deduct the amounts of the premiums paid from any monies due or 
to become due to the contractors. 

(a) This merely constitutes the resident engineer, or clerk of works agent, for the receipt of the 
materiaU and does not affect his position as an indei>endent person under the contract, in rt Dt 
Morgan^ Snell ^ Co. and Rio de Janeiro Flour Mill$, §te., ante vol. 2, p. 132. 



Parts. 
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NOTICES TO BE GIVEN BY THE CONTEACTOR 

Notices to Adjoining Owners M^ 

62. The contractor shall in any ease in which works of shoring, under- 
2)inning, or other works for protection or security of buildings or property 
are necessary, within a reasonable period before the execution of such 
works, give notice to the employer, and serve notices on the occupiers 
of the buildings, land, or property intended to be shored up, under- 
pinned, or otherwise secured, apprising them respectively that such works 
{ire necessaiy, that he is about to execute the same, and will, at a time 
to be specified in such notice, enter upon the premises for the purpose of 
executing such works. 

Notices to Public Authorities^ Companies^ and Persons. 

53. The contractor shall give all notices required by any statute, or bye- 
law, or directed by the engineer [architect or clerk of works], or 
assistant engineer [architect or clerk of works] ; but whether notice 
be so required, or shall be so directed or not, shall in all oases 
give due and sufficient notice to all companies (such cus water, gas, 
telephone, electric lighting, tramway, or other companies), and also to all 
surveyors, commissioners of sewers, government telegraph department, 
or other persons and authorities having charge of the water and other 
pipes, or of the drains, watercourses, embankments, and the highways, 
roads, streets, foot and carriage ways, pavements, and the like, previous 
to, and at the completion of any work, in order that the proper persons 
in respect of the matters aforesaid may be enabled to attend and see 
that the roads, sti*eets, foot and carriage ways, pavements, and the 
like, and other things incident and appertaining thereto, are secured, 
relaid, or reinstated in a proper and satisfactory manner ; and also in 
order that the proper persons representing the water, gas, telephone, 
electric lighting, and other companies, may be able to attend and secure, 
shore up, alter the position of, remove, relay, and reinstate the pipes, 
mains, plugs, and other water and gas, telephone, electric lighting, 
or other works belonging to them ; the contractor, nevertheless, to be 
held chargeable and responsible for the proper protection and restoration 
of all and every the matters and things herein referred to. 

INDEMNITY. 

Indemnity by Builder to Employer. 

54. The contractor shall indemnify, keep indemnified, and hold harmless, 
the employer and the architect [engineer], against risks and liabilities 

(a) See London Building Act, 1894, as. 87-101, with reference to party etructoresin London. 
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of eyerj kind, and against all suits, claims, and demands, whatsover Seot. 4. 
made against him [them] in respect of, occasioned by, or incidental to, or 
consequent upon the execution, completion, or maintenance, or the non- 
completion of the said works, including claims arising from, and fees, 
compensations, damages, losses, and expenses payable on account 
of injury to persons, property, and things, or the non-performance by 
the contractor of the covenants on his part herein contained [whether the 
employer would but for this contract be primarily liable or not], [but 
the contractor shall not be responsible for any permanent damage to the 
rights of light and air, way and water of adjoining owners or occupiers, 
which, in the opinion of the architect [engineer], is unavoidably caused by 
the contractor in the due and proper execution of the works]. 



MAINTENANCE. 

Maintenance^ Repairs and Defects. 

55. The contractor shall also in addition to the covenant on his 
part hereinafter contained, and (notwithstanding the use or occupation 
of the works and premises by the employer, and the execution by 
the employer or his agents and workmen of the works in clause 177 
mentioned, and notwithstauding any act, matter, or thing done, per- 
mitted, happening, or suffered in pursuance of, or during the continuance, 
of such use or occupation, or at any period during the execution 
of the contract) to the satisfaction of the architect [engineer], maintain, 
uphold in good, sound, perfect, and watertight condition, replace 
and make good, and repair the work and every part thereof, including 
alterations and additions thereto [and in particidar will make good any 
settlement of embankments or any other derangement of the works^*>] 
during the period of months from the date of the architect's [engineer's] 
certificate of satisfaction [for the space of years from the opening of 
the whole of the railway for public traffic] ^"^ (which period is hereinafter 
referred to as the period of maintenance), and shall rectify any defects, 
or imperfections, or improper, or insufficient workmanship, or materials 
which shall, or may, appear,^^^ arise, take place, or become manifest to the 
employer or architect [engineer] [of which the architect [engineer] shall 
give notice in jmting during the period of maintenance], and which 
the architect [engineer] shall certify in writing, not to have been 

(a) The words in brackets are applicable only to a railway contract. 

(6) The word ** appear" is often the only word inserted in a condition as to rectification of defects, 
bnt this word is oi)en to considerable objection becaase, as in the case of a sewer, the defects are hidden 
and only those can literally appear which are opened np by ezcaration. See Cuidiffe y. Hampton Wick 
Local Board, ante voL 1^ p. 266. 
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Parts, discovered by him [prior to his certificate of satisfaction before the 



commencement of the period of maintenance].^**^ 

It is most important that nothing in these clauses should have the effect of 
destroying the conclusiveness of the architect's certificate. The effect which should 
be aimed at is to sus^^end the conclusiveness of the certificate as to defects which did 
not appear to the architect before he gave it. If, on the other hand, the defect clause 
is wide enough to enable the employer to dispute the performance of the work 
included in the architect's certificate, then the court may construe such a clause as an 
intention of the parties that the architect's certificate should not be conclusive. The 
advantages to an employer of its conclusiveness in such a case would be lost, and the 
builder free to sue without it : In re IlohenzoUern Actien Geaellschaft and City of 
London Contract Corporation (1886), ante p. 17 ; and 54 L.T. 596. The clause in this 
case which was held to destroy the conclusiveness of the engineer's certificate was as 
follows : — 

" The builders (of Bome engines) guarantee to make good any failure of the locomotives or boLlers 
'* as regards each locomotive for a space of six months after the date of the delivery of the same, if 
" arising from bad material, faulty workmanship, or from the system of construction of the engines." 

Clause 30 (b) of the '* London County Council Conditions," pos/y appears to be 
directly within the above decision. 

And few of these clauses limit the contractor's liabilities to the period of main- 
tenance. Though the defects must appear within the period of maintenance, notice 
may be given of them long afterwards unless the contract otherwise stipulates. 
See Cunliffe v. Hampton Wick Local Board, ante p. 256. On the following clause 
taken from Lord Bateman v. Thompson, ante p. 166, it was held that the defects 
must appear within the period limited ; — 

" That if at any time within a period of twelve months from the date of the final certificate of the 
*' architect that all the said works have been well and truly performed to his satisfaction, and either 
'* before or after the contractors shall have received from the said Lord Bateman all or any of the sums 
" of money hereinbefore contracted to be paid to them, it shall appear that the contractors have used 
" any unsound materials in any part of the said works, or have in any other way not performed the 
" said works according to the stipulations and true intent and meaning of these presents, in a subetantial, 
" workmanlike, and proper manner, then, and in such case it shall be lawful for the said Lord Bateman, 
" notwithstanding anything in these presents contained, or any certificate which may have been given 
" by the architect of the due execution of the said works or any part thereof, to institute any action or 
•• suit, etc." 

DEAWINGS. 

Conformity to Draidngs and Requirements of Architect, 

56. The contractor shall execute the whole of the works and 
extra works unless he is by so doing unable to comply with the 
statutes affecting the works [or unless the works cannot be completed 
as designed^*) or at all/')] or imless the architect [engineer] has 

(a) This is a limitation in favour of the contractor. 

(6) See Bottonu v. Corporation qf York (1802), 011^0 vol. 2, p. M7. McDonald v. Mayor, tie., qf 
Workington (1882), ante vol. 2, p 222. 

(c) In Jaek$on v. Eattboume Local J9oarrf(1886), ante vol. 2, p. 231, 251, the H.L. left open the question 
whether the contractor is bound to complete by a contract when he meets with serious impediments 
which necessarily alter the character of the work to be performed, and which were not, and could not 
reasonably be held to have been in the contemplation of the parties when the contract was made. 
Bee on this Bu$h v. Tru$tee$ qftks PoH and Tovn qf Whitehaven (1886), ante vol. 2, p. 147. 
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required or ordered the works to be executed otherwise, in seot. 4. 
strict accordance with the contract drawings numbered 1 to 

, and the specification [and quantities], -^ in strict accordance 
with such other additional, substituted, or varied particulars, drawings, 
details [whether' on an enlarged scale or not], working drawings, 
instructions and directions, as the architect or clerk of works [engineer, 
resident engineers, or inspectors], in his [and their] absolute discretion 
may from time to time think fit to supply or give, and the contractor 
shall receive, execute, and obey, and be bound by the same as fully and 
efEectually as though they had accompanied, or been mentioned, or 
referred to in the contract. 

Contract I>ratcing8 to be Kept by Architect or Engineer. 

67. The contract, plans, drawings, specifications, and other documents, 
until the completion of the contract (when they shall be delivered to the 
employer), shall be placed and remain in the custody of the engineer 
[architect] for the inspection at all reasonable times of both parties to 
the contract, and the contractor may, at his own expense, obtain or take 
a copy or copies thereof, or of such part or parts thereof as he may 
require. 

Copy of Plans to be Kept on Clerks. 

58. The contractor shall keep the copy of the contract, plans, drawings, 
specifications, and other documents, furnished to him by the architect 
[engineer] at all times on the works, open to inspection and use by the 
architect [engineer] and his assistants [the resident engineer inspectors] 
and the clerk of the works, and to all persons whom the architect 
[engineer] may authorise in writing to inspect and use the same, at 
all times and for all purposes, and shall return them to the architecf 
[engineer] upon the completion of the works, and before he receives the 
final certificate of the architect [engineer] upon the completion of the 
works after the period of maintenance. (®^ 

Contractor to Supply Dratcings and Particulars. 

59. The contractor shall supply to, and at the request of the architect, or 
clerk of works [engineer, or resident engineer, or inspectors], such 
drawings, details, measurements, and particulars as they may require of 
the works, soil, foundations, levels, or any other matters to enable them 
to prepare other drawings or instructions for the guidouce of the 
contractor in the execution of the works. 

(a) This clauae is necessaiy, because otherwise the contractor will often have the drawings and 
specifications at his workshop. The practical effect of the clause is to compel the builder to make 
another copy for his own uiae, and this is frequently expressly provided. 
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P»rt 2. Discrepancy between Draftings and Specification, etc^^ 

60. In case of any discordance or want of agreement between or amongst 
the several things herein described as the grounds or data of the contract, 
then these conditions shall have precedence of, and be held to be more 
correct and binding than the specification, or any condition referred to 
therein, or in any^ other documents f onning part of the contract, and in 
like manner detailed drawings shall be held to be more correct and 
binding than general drawings, and in like manner drawings made to a 
larger scale, or for special instruction, shall be held to be more correct 
and binding than drawings made to a smaller scale, or for general 
instruction, and figured dimensions shall be held to be more correct 
than dimensions by scale, but subject, nevertheless, in case of doubt or 
dispute as to any of the matters aforesaid, to the determination and 
conclusive decision of the engineer [architect] as hereinafter is more par- 
ticularly mentioned, and provided always that nothing herein contained 
shall limit the powers of the engineer [architect] hereinafter mentioned. 

Omissions from Dratcings and Specification, 

61. The drawings and specification annexed to the contract represent 
generally the form, size, quality, and kind of the works. 

In the event of anything necessary in the opinion of the architect 
[engineer] to render the works complete and finished and in every respect 
fit for their intended purpose being omitted to be shown in the drawings, 
or described in the specification or conditions through oversight, or error, 
or otherwise, the contractor is, notwithstanding, to execute in the most 
perfect and complete manner all such works as part of his contract, as if 
they had been severally shown and described in the contract, and accord- 
ing to the directions of the architect [engineer] and to his satisfaction. 

Dimensiofis. 

62. The several works when finished shall be in all their parts of the full 
dimensions expressed or implied by the specification and the drawings 
therein referred to any local or other custom to the contrary 
notwithstanding. 

EXTRAS AND ALTEEATIONS. 

Works Subject to ContractJ^^ 

63. All work done and materials provided by the contractor during the 
currency of the contract on or about the site of the works, for the 

(a) This claoae covers matters which should be left to the determination of the architect* and if they 
are left to him it only fetters his discretion ; bat it is useful as a direction to the contractor. 

(h) As to the necessity of an express provision to make work done before or after completion of the 
work within the above clause, see Bumell ▼. 8a Da Bandeira (1862), IS O.B. N.S. 140. 

As to the power to order as extras work outsi^de the contract, see ante vol. 1, ch. viii., s. 1 (6) (e). 
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purposes of the contract or in any manner connected therewith, or seot. 4. 
incidental to or consequent thereon, whether alleged to be outside or 
independent of the contract or not, shall be deemed to be subject to 
the provisions of the contract. 

What Included in Contract Pnce. 

64. The contract price (subject to the contract and to these conditions 
and to the specification and drawings annexed thereto and therein referred 
to) shall be the consideration and shall be accepted by the contractor in 
full satisfaction and a discharge of every obligation imposed upon him 
by these conditions, and for all and every description of work done, and 
to be done, executed and performed in and about, and incident to the 
works mentioned and described, or otherwise referred to in these con- 
ditions, and in the specification and drawings annexed thereto and 
therein referred to or intended so to be, including all drawings, working 
drawings, detailed drawings, instructions and directions, which may 
at any time be supplied or given by the engineer, assistant engineer or 
inspectors [architect or clerk of the works], whether the same shall be 
incidental or necessary to the ultimate completion of the works or be 
required only for the temporary purposes of the said works during the 
progress thereof. 

Power to Order Alterations, 

65. The employer by and through the engineer [architect] shall have 
power before, during, and after the execution of the work, and before the 
expiration of the period of maintenance, to vary, extend, or diminish the 
quantities of work, to alter the line, level, or position of any work or part 
of any work, to increase, change, or decrease the size, quality, description, 
character, or kind of any work, or to add to or take from the works 
included in the contract as he may think proper, without vitiating the 
contract ; and the contractor shall not have any claim upon the 
employer for any such variation or extension, diminution, alteration, 
increase, change, or decrease unless the contractor shall produce an 
alteration order therefor, and imless the other conditions hereinafter 
mentioned have been complied with by the contractor. 

Extras and Variations, 

66. No claim or demand shall be made, set up, or preferred against the 
employer by reason of any alleged or supposed variations or additions, or 
otherwise, and no addition shall be made to the contract price in respect 
of any works done by the contractor for the employer during the currency 

II. u 
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Part 2. of the contract, whether alleged to be outside or independent of the 
contract or not, unless the following conditions precedent shall have been 
complied with : — 

Ist. A notice by the contractor in the events hereinafter mentioned 
before executing the work or supplying the materials in respect 
of which he claims an extra payment. 

2nd. The receipt by the contractor of an " alteration order " [counter- 
signed by the employer] before the work is commenced. 

3rd. The measurement of the work by the engineer [architect] or by 
some one duly authorized on his behalf during its execution, and 
before it is placed out of sight, ^ the delivery of day sheets 
and vouchers to the engineer [architect] when so directed by 
him. 

4th. The production of the " alteration orders," measurements, 
day sheets, and vouchers, to the engineer [architect] when 
required by the architect, or when the accounts are made 
up by him. 

5th. The production by the contractor to the employer of a certificate 
of the engineer [architect] showing the amount of balance due to 
the contractor. 

6th. The existence of written agreement by the employer or the 
engineer [architect] on his behalf, with the contractor, previous 
to the execution of the varied, altered, or additional work, and 
the production of such agreement when the accounts are made 
up by the engineer [architect]. 

l8f, — Notice by Contractor of Claim for Extra Pat/ment. 

67. Intheevent of any drawings, details, working drawings, instructions, 
or directions at any time supplied or given to the contractor, appearing 
to the contract or to differ from, or exceed in any respect the requirements 
of these conditions, and of the specification, drawings, and details annexed 
to the contract, or referred to therein, the contractor shall, immediately 
upon receipt thereof [and before proctn^ding to execute the same], give 
notice to the architect [engineer], who will, if he thinks necessarj', 
reconsider the same and decide (and his decision shall be final and 
binding) whether the contractor is entitled to an alteration order, and, 
if he thinks proper, to give him one, but in the event of the architect 
[engineer] deciding that the contractor is not entitled then the contractor 
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shall [forthwith proceed with and (")] execute the works according to the sect. 4. 
drawings, details, working drawings, instructions and directions referred 
to in the notice. [But the contractor shall not suspend or delay the 
execution of the works pending the architect's [engineer's] decision 
thereon. <*^] 

27id, — Alteration Orders. 

68. The contractor shall not (subject to the provisions hereinafter 
contained for works under an architect's and employer's alteration 
order) make or allow any alteration or addition to the works of the 
contract, or any deviation from the specifications, plans, elevations 
or sections, which shall cause additional cost to the employer beyond 
the said sum of £ herein agreed to be paid, imless an order in 
writing, signed by the architect, and countersigned by the employer, 
shall have been previously obtained before the commencement of any 
such alteration, addition, or deviation, the contractor particularly 
specifying the alteration, addition, or deviation as aforesaid, which 
the employer shall desire to make or be willing to allow, and by such 
order direct to be made or allowed ; such order is hereinafter styled an 
alteration order. And further, in the event of any such alteration, 
addition, or deviation being directed to be made, omitted, executed, 
or allowed by an alteration order, then, and in every such case, the 
contractor shall and will duly execute and complete the works hereby 
contracted for, with such alterations, additions, or deviations respectively, 
as shall be respectively directed by every and any such alteration 
order, in the same manner and subject to the same conditions, 
stipulations, and provisions to all intents and purposes as if such 
alteration, addition, or deviation directed by any such order had been 
originally comprised in the works of the contract. 

An alteration order must be in writing or printed, or partly in writing 
and partly printed, and must be signed by the engineer [architect] [and 
countersigned by the employer] [and countersigned by the clerk to the 
Board], and must expressly state that the work or materials, the subject 
of the alteration order, is a deviation from the contract. The contractor 
must obtain such alteration order before such work is executed or 
materials supplied. 

3;y/. — Measured and Day-Work Accounts, 

69. In the event of an alteration order being given to the contractor, 
then, and in such case (unless the price has been already detennined by tho 

(a) If the words in the brackets (a) are ineerted the effect may \ye to give the contractor an excuse 
for delay. 
(6) It would seem preferable to omit the words in brackets (a) and insert the words in this bracket. 

U2 
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Part S. engineer [axcliitect], or has been agreed upon in writing by the engineer 
[architect] ) or the employer, a detailed account showing the measurement 
of the work, the subject of the order [taken by the contractor and 
assistant engineer or inspector [clerk of works] jointly] ^''^ as regards that 
part which can be measured or paid for upon a valuation based upon the 
schedule of prices, and another account for day work and materials 
vouched in any manner which the engineer [architect] may direct for 
that portion which cannot be paid for by measurement, shall be forwarded 
by the contractor to the office of the engineer [architect] one week before 
the day in each month fixed by the engineer [architect] for making out 
the monthly certificates [or within the week in which such work is executed 
and materials used, and before the same are placed out of view and 
beyond check or measurement.] 

Such measurements and accounts shall only be considered as inform- 
ation for the engineer [architect] upon which to base his valuation, but 
no account submitted or measurements made by the assistant engineer or 
inspector [clerk of works] or agreed upon by them shall in any way bind 
the engineer [architect] or affect or prejudice the right of the engineer 
to value the work the subject of the alteration order as he may think fit 
upon his own judgment of the value of the work executed, and materials 
supplied, or to value the work done and materials supplied without 
having any regard to the day work or measured accoimts. 

The assistant engineer [inspector ^ clerk of works] shall at all times 
have full access to the contractor's time book, invoices, railway bills and 
vouchers, and may daily, or at any time, check the time employed and 
the materials used in any extra works or variations, with the contractor's 
foreman, timekeeper or otherwise ; but the fact of their agreeing upon 
any time or materials shall in no way bind the engineer [architect] 
to value the work otherwise than by measurement if he think fit bo 
to do. 

(a) The above provision thAt the measurement shall be taken by the auMant engineer, jointly with 
the contractor, and forwarded monthly to the oflUce of the engineer is framed with the object of deputing 
powers to the a»»Utant engineers, and it is a very useful and important provision in large works. 

Day work means that the employer shall pay the value (whether agreed to be ascertained by the 
architect or left open) of the actual labour and materials, the quantity of which has been delivered and 
ascertained each day. The day sheets represent the quantity of labour and time occuple<l, and the 
vouchers the quantity of materials supplied. This clause is not absolutely necessary if the architect 
has power to measure and value. It is really better in the interest of the employer that no such clause 
should be inserted. If the architect thinks that he would do more justice to the builder if he were 
furnished with particulars of the time occupied and materials supplied, on which to base his valuation, 
he can from time to time require day sheets and vouchers to be delivered, and if the builder does not 
supply him with them the builder would have no cause for complaint if the architect makes a mistake 
and undervalues the alterations. 

Various other conditions are sometimes made precedent to claims for extras, so as to suit the 
individual convenience of engineers and architects in making up accounts, but it is needless to multiply 
examples. 
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Baj/ Work (special clause), ^•^^^^y 

70. And if it shall in any special instance become necessary to execute 
any altered, additional, or substituted work either wholly or in part " by 
" the day," the claim thereof shall not be recognised unless the contractor 
shall deliver to the engineer or assistant engineer or inspector [architect 
or clerk of works] within one day, and so from day to day, a true and 
exact list of the names, occupations, time and wages of the several 
workmen engaged during the previous day on every such work in respect 
of whom a charge " by the day " is intended to be made, of the exact 
kind and quantity of each material used, nevertheless no charges " by the 
" day " are to be made unless it shall in the opinion of the engineer 
[architect] be impracticable or unreasonable to determine the value of 
the amount of work in manner otherwise herein provided. 

4tk, — Production of Alteration Orders^ Measurements, Day Sheets, 

and Vouchers. 

71. The contractor shall produce to the engineer [architect] or to the 
measuring surveyor or any other person whom he may direct all alteration 
orders, measurements, day sheets, vouchers, as and when the engineer 
[architect] shall direct, before the engineer [architect] makes his final 
certificate. 

5th. — The Valuation and Final Certificate of the Architect. 

72. The value of any alterations or additions (provided they have been 
duly ordered and that the foregoing conditions have been complied with) 
and the value of any deductions, whether ordered or not, will be ascertained 
by the engineer [architect], and the gross aggregate amount as and when 
determined by him will be added to or deducted from the contract price 
in his final certificate, and tlie amoimt thereof will be payable to the 
contractor upon the production by the contractor of the said certificate, 
but subject to the other terms and conditions herein contained. The 
engineer [architect] shall use or take into consideration as a guide to 
him in making his valuation the prices in the schedule of prices 
[hereto annexed] so far as such prices shall, in the opinion of the 
engineer [architect], be applicable thereto/"^ 

(a) A provision that a priced bill of quantities shall he delivered vith the tender for the information of the 
engineer in valuing deviationsis frequently important, not legally, but because it simplifies the architect's 
duties in valuing and making deviations by affording him information. 

It is often, however, provided that the engineer [or architect] shall value deviations according to the 
schedule of prices (which is usually the priced bill of quantities upon which the contractor has made 
his tender). But if the engineer [ r architect] has to value alterations, it is not desirable to limit or 
hamper his valuation by conditions which, in the case of a mistake, may imperil the validity of the 
valuation. Such a condition should, if inserted, provide that the engineer [or architect] shall value any 
extras, deductions, or deviations upon the schedule of prices so far, and so far only, as he may deem 
the same applicable, or that he shall " use them only as a guide." 
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Parts, 6M. — Price of Extra Work to be Agreed before Execution, 

73. No claim or charge shall be made by the contractor for work or 
materials alleged by him to be extras, unless he shall, before executing 
such work, have submitted an estimate to the engineer [architect] or the 
employer, and the engineer [architect] or the employer shall have 
accepted such estimate; or unless before executing such works the 
employer or the engineer [architect] on his behalf shall have agreed in 
writing the price of such extra work/") 

Deductiom from tlie Contract. 

74. The engineer [architect] and employer, by and through the engineer 
[architect], shall have power to make deductions, or variations, or 
substitutions, involving a deduction from the contract price, provided 
that the contract price shall not be reduced more than per 
cent/*) And the employer or the engineer [architect] shall be at liberty 
to give an alteration order to him for such work at any time before 
the accounts are finally adjusted and certified by him, or he may by his 
final certificate, without an alteration order, make such deductions in 
the amount, otherwise due to the contractor, as he shall think fair and 
reasonable. 

Deductions fro/n the Contract (alteriuitive clause) . 

75. If the employer shall desire not to expend the full sum of 
pounds upon [stations'] within the time contemplated for the fulfilment 
of this contract, the amount not exceeding the sum of pounds, 
which the employer may desire not to so expend immediately, shall 
be deemed from the date of such option being declared to be deducted 
from the balance then due of the said contract price. 

Forcer to Deduct for Inferior Work. 

76. In settling and valuing the amount due to the contractor, the architect 
[engineer] may in his discretion, with the consent of the employer, 
have regard amongst other considerations to any deficiency in the quantity, 
quality, or disposition of the materials and labour employed, and this 
deficiency may in the architect's [engineer's] discretion be deemed to 

(a) This, though frequently inserted, is an unworkable clause in practice, except, perhaps, in small 
work, where the architect and the employer both have time to get an estimate or agree a price in advance 
— and even then the probability is that the work would have to be kept waiting for the contractor to 
give an estimate. 

ih) A provision that the total xralue of the worin be not thereby reduced more than per cent., nor 

increaned more than per cent., is inserted in the " War Department Conditions," cl. 7 fa), pott. 

This is practically superfluous, because an employer cannot, under a power to order extras, change the 
whole nature of the contract, (see ante vol. 1., ch. viii., s. 2), but it may be useful as an expression of the 
rights of the parties and as defining within what limits extras may be ordered. 
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be a deviation from the contract, and he may make such allowance or seot 4. 
deduction in respect thereto as he shall consider reasonable. 

Deviations not to Vitiate Contract, 

77. No alteration, addition, deduction, or deviation shall in any way 
exonerate the contractor from the specific performance in every respect 
of all the works of the contract within the time named in the contract, 
nor shall vitiate the contract, or in any way affect the same ; and no 
alteration order or time order shall in any way affect the validity, or 
force, or operation of this contract, except so far as shall be specified 
or directed by such order. ^"^ 

No Acquiesceme. 

78. No proof by the contractor of knowledge of, or acquiescence in, such 
alterations or additions on the part of the employer, or his architect, or 
clerk of the works, shall be accepted as available or equivalent to an 
" alteration order " or as in any way superseding the necessity of an 
" alteration order," as the sole warrant for such alterations or additions. 
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No Payment Due till Completion and Certifcates Condition Precedent 

to all Payments, 

79. No payment shall be considered as due and owing to the contractor 
(whether for extras or for contract work) until he shall produce ("> to 
the employer the architect's [engineer's] final certificate hereinafter 
mentioned; but advances, nevertheless, will be made subject to the 
terms and conditions herein contained to the contractor on account of 
the contract and extras, if any, as and when, and not until the contractor 
shall produce (*^ to the employer the architect's [engineer's] certificate 
or certificates stating the amount to which he considers the contractor 
to be entitled on account. 

Time of Payment after Production of Certificate, 

80. The employer will pay the amoimt of the certificate or certificates of 
the architect [engineer] within days after the production thereof, 

(a) The above clause iii taken from Jouet v. 8t, JohH*i College^ 0:^ord (1870), L.R. 6 Q.B. 115 ; 40 L.J. 
Q. B. 80, but substituting for " clerk of works and overseer," " architect and employer "; and its importance 
is due to the decision in that case, in which it was held that the contractor was obliged to execute 
extra work within the time limited by the contract (unless he received an order extending the time), 
although it involved an impossibility. 

(6) A provision that the contractor shall present the certificate of the architect or engineer before 
he shall be entitled to payment is sometimes made a condition precedent to the contractor's obtaining 
payment: Beott v. Liverpool Corporation (1868), 3 De G. and J. 331 ; and see antt vol. 1, ch. vii., s. 2. (a) 
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Part 2. but no omission by the employer to pay the amount due upon such 
certificate or certificates shall vitiate or avoid the contract. 

Payment Subject to Deductions, 

81. All payments to the contractor shall, in addition to moneyretained by 
the employer from advances to the contractor, hereinafter called retention 
money, be subject to such deductions as the employer is at liberty to 
make without the certificate of the engineer [architect], and shall also be 
subject to such deductions as the engineer [architect] shall certify to be 
due from the contractor to the employer under any of the clauses and 
conditions herein contained, and the engineer [architect] shall be at 
liberty to certify provisionally on accoimt, or take into accoimt in his 
certificate, and make deduction of, any amounts then unascertained 
which are due or accruing due from the contractor to the employer, 
and may by any subsequent certificate or certificates ascertain value 
and determine the exact amount so to be deducted. 

Payments Direct to Contractor, 

82. Payments will be made direct to the contractor, and not to an 
agent or attorney [or legal or equitable assignee either of the contract 
or any money due or accruing due thereunder.] <*^ 

Increased or more Frequent Payments by Employe^'. 

83. The employer shall have power to be at liberty to make, or to 
authorise the engineer [architect] to make advances in greater amounts 
than or without the certificate or certificates of the engineer [architect], 
and at more frequent intervals than hereafter provided, and to 
discontinue doing so without thereby affecting the rights of the employer 
or discharging the contractor from the performance of all the conditions 
lierein contained. ^*^ 

Certificates for Advames — No Waiver of Other Conditions, 

84. The certificate for payment of any advance shall not be taken to 
be an admission of the due performance of the contract or any part 
thereof, or of the accuracy of any claim, nor shall it conclude or 
prejudice the powers of the engineer or the final adjustment of the 
accounts, and the determination of the sum or sums or balance of money 
to be paid or received from the contractor or in any other way vary 
or affect the contract. 

{a) Tlie words in brackets may be inserted where it is desired to prevent assigrnment of retention 
money or advances. 

(b) The atx)ve clause is important to enable the employer to meet the wants of a needy builder 
without being liable to pay twice over in cases where the builder has assigned retention money, as in 
BHe* V. Banni»ter (1878J, 8 Q.B.D. 667 at p. 681 ; and see anttyoL 1, chap. xL sect, 4 ig). 
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Conditions upon which Advances are Made. 8ect4. 

85. No certificate of the architect [engineer] on account, nor any 
advance by the employer shall affect or prejudice the rights of the 
employer against the contractor, nor relieve the contractor of his 
obligations for the due performance of the contract, nor amount to an 
approval of work done or materials supplied, or an admission of the 
accuracy of any claim, nor shall it exclude or prejudice the power of the 
engineer or the settlement of the contract, or the determination of the sum 
or sums or balance of money to be paid to or received from the contractor 
or any other way afEect the contract, and (without limiting the foregoing 
provisions) such certificate shall not create any liability in the employer 
to pay for alterations or additions not ordered by an alteration order — 
nor discharge the liabilities of the contractor for the payment of 
penalties, whether due or certified or not, but all such payments shall be 
taken as having been made on account generally only. <**) 

Decision of Architect or Engineer as to Advances, 

86. The engineer's [architect's] determination as to the value of the 
works executed [and materials delivered upon the works (*^] as to the 
time when the certificates for advances are due and as to all other 
matters upon the happening of which certificates for payment are to be 
granted shall be final, binding, and conclusive. ^'^^ 

Conditions Precedent to Certificates for Advances, 

87. No certificate for advances shall be given by the architect [engineer] 
unless, and until the contractor shall have delivered from time to time, 
and at all times to the engineer [architect] within one week from the 
expiration of the mouth on which the amount of work then claimed for 
has been perfonned, a true and proper claim or claims in such form as 
the engineer [architect] may direct. ^^^ 

Cofulitions Precedent to Certificates for Retention Momys, 

88. No cei-tificate for payment of the retention money or any part 
thereof shall be given by the engineer [architect] unless within 

(a) The proviflo aa to payment of progress certificates being no discharge or waiver of penalties ia 
important : see Laidlaw v. KaUingn Pier Companjf (1874); " Jenkins and Raymond's Legal Handbook/' 
(4th ed.), App. p. 238; and see ante vol. 1, chap, vii., sect. 2 {d). 

(6) It may be desirable to make advances on materials, if they are conditioned to become the 
property of the employer upon delivery, as affording further evidence of the actual property of the 
employer therein: Banbury ^ ^c, Sailtcay Comiutny v. Daniel (1884), 64 L..T., Ch. 205. 

(c) As regards the value of work done and materials supplied, unless the value is the value in the 
opinion of the arekilect^ the certificate it would seem would not be conclusive against the employer in 
case the actual value differed from the sum certified : see ante, vol. 1, ch. vii., sect. 2 {d). 

(d) This clause ia chiefly applicable to work done upon a schedule of prices, but it might equally be 
applied to claims for work done for a lump sum. 
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Part 2. months after the date of the certificate for the engineer [architect] of 
completion the contractor shall have delivered to the engineer [architect] 
a full account in detail of all claims he has against the employer in 
respect of the works and of all moneys which he or any one on his 
behalf may at any time have received from the employer on account of 
the works, and of all time orders received by the contractor and of all 
claims for allowance of time. 

Conditions Precedent to Final Certificate. 

89. No certificate for payment of the final balance due to the 
contractor after the period of maintenance (herein referred to as the 
" final certificate ") shall be given by the engineer [architect] unless the 
contractor shall have duly delivered to him certificates from the surveyors 
engineers, architects, and inspectors, required by this contract to be 
obtained, and certificates in writing from the proper authorities that all 
propei'ty, works, or matters which have been in any way interfered with, 
disturbed, injured, or injuriously affected, have been properly reinstated 
and made good, and all expenses and demands in respect thereof paid 
by the contractor, and unless all claims and demands which have been 
made for or in respect of damage or loss to persons and property by, 
from, or in consequence of the said works, have been satisfied agreeably 
to this contract. 

Certificates Required for Paytnent of Advances a fid Retention Moneys. 

90. The certificates which the contractor shall obtain and produce to 
the employer in order to obtain payment of the sums due to him under 
the contract (subject always to the other conditions herein contained) 
shall be as follows : — 

(a) Interim or progress certificates from time to time stating the 
amount of advances due to the contractor to entitle the contractor 
to advances. 

(b) A certificate that the contractor has completed the works to the 
satisfaction of the engineer [architect] to fix the date of completion 
and the commencement of the period of maintenance.^*^ 

(r) A certificate or certificates at or after the completion of the works 
to entitle the contractor to payment of the retention money or any 
part thereof, due on or subsequent to completion. 

{d) A certificate of the amount (if any) to be added to or deducted 
from the amount of the contract sum, given after the delivery by 

(a) See Cunliffe v. Hampion Wick Loral Boards anU vol. 2, p. 250. 
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the contractor to the engineer [architect] of all claims against the Sect. 4. 
employer. 

(e) A final certificate of the satisfactory maintenance and repair of the 
works, and of the rectification of defects therein, and of the due 
performance by the contractor of all his obligations under the 
contract, and of the final balance due to the contractor, given at or 
after the expiration of the period of maintenance. 

Progress Certificates not Written Orders for Extras, 

The following clause is taken from Thar sis Sulphur and Copjyer Company v. 
}fcElroy (1878), 3 App. Cas. 1040, in which it was held that progress certificates 
were not written orders for extras : see ante vol. 1, ch. vii., sect. 2 (rf). 

In the case of the works at , no payment shall be held as legally due until the contract is 

completed, but advances shall nevertheless be made to account thereof, under the engineer's certificate, 
in amounts of not less than £ upon work actually done, after deduction of per cent., which 

deduction shall be paid at the end of the term for upholding the works, providing there is no outstanding 
claim against the contractors for penalty for breach of contract or neglect in upholding the works. 
Secondly, in the case of castings, payments will be made upon the delivery of every twenty-five tons of 
castings, but the company will retain in their hands until the completion of that part of the contract 
has been certified by their engineer, the value of twenty-five tons of castings, which is to be paid over to 
the contractor on completion of the said branch of the contract, less any deductions that may be required. 

Filial Certificate, 

The clause as to a final certificate must contain a provision that the architect shall 
certify the amount which is due to the contractor, and it may contain a provision that 
the architect shall certify that he is satisfied, but this latter is unimportant, because a 
final certificate of payment implies a certificate of satisfaction : see ante vol. 1, 
chap. vii. But if a certificate of satisfaction only is provided for, it leaves the whole 
question of the balance due to the builder at large, inasmuch as the architect's 
certificate in such a case is not a condition precedent to payment : Pashhy v. Mayor 
of Birmingham (1856), 18C.B. 2 ; and see ante vol. 1, ch. vii., sect. 2{d). 

It seems doubtful whether, when the work is completed, a builder is entitled to 
payment under a progress certificate, when he has not fully drawn up to the limit in 
the contract, or whether he is obliged to apply for payment under a final certificate. 
The distinction may be very material in cases where the final certificate is a condition 
precedent, and the progress certificates are not conditions precedent. 

Final Certificate of Payment, 

It is very important to consider how one clause controls another. The order in 
which the clauses are arranged, and the combination of the various clauses may lead 
the courts to a construction different from what was intended, or from their natural and 
obvious construction. 

The exact extent to which one clause, for instance that making the engineer's 
decision final, controls or over-rides other conditions of the contract, must depend 
upon the clauses in each case : see Lawson v. Wallasey Local Board (1883), 52 L.J. 
Q.B. 302 ; 48 L.T. 507 ; in court of first instance, 11 Q.B.D. 229 ; Clemence v. Clarke, 
ante vol. 2, p. 207 ; Lloyd Brothers v. Milvcard (1895), j»«^, supplement. 
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Pwt2. lUmtration. 

A contract that the engineer should approve of certain rails at the works provided 
as follows : — 

" It is, however, to be expressly understood that sach approval is not in any way to relieve the 
** contractor from any of the conditions or stipulations contained in this specification." 

** This examination at the works is not in any way to commit the company to the approval and 
" acceptance of any rails or fish-plates which when delivered shall not be strictly in accordance 
" with the drawings and specification." 

But there was a clause as follows also : — 

" The entire contract is to be executed in every respect to the satisfaction of the engineer, who 
" shall have the power of rejecting any rails or fish-plates he may disapprove on any ground 
*' whatever, and whose decision on any points of doubt or dispute that may arise in reference to 
" this contract sha'l be final and binding on all parties." 

The engineer certified for the last payment, which it was held implied an expression 
of satisfaction within the terms of the last clause, and this precluded the employers 
from availing themselves of the foregoing provisos : Dunabergand WUepsk Railway 
Co. V. Hopkins, Gilkes & Co, (1877), 36 L.T. (N.S.) 733. 

Final Certificate of Satisfaction. 

The following clauses are taken from Pashbt/ v. Birmingham, Mayor of (1866), 18 
C.B. 2. Jervis C.J., there said, at p. 32 : " The true construction of the contract and 
" conditions appears to me to be this — the fourteen days' certificates are to contain 
" an approximate estimate of the value of the work done (including, it may be, the 
** extra work, which is to be entered in a book) to the extent of 90 per cent., and then 
" no further payments are to be made to the contractors until a certificate of final 
** completion to the satisfaction of the architect is obtained, when the balance is to be 
^^ paid according to the terms mentioned in tlie contract. It seems to me that it is 
" not a condition precedent to the plaintiff's right to recover what may be due to them 
^'for the balance that such balance should \ye ascertained and mentioned in the 
" certificate of the final completion given by the architect." 

No iMymeiits to be made to the contractor or contractors except on the production of a certificate from 
the architect that a certain amount of work has t)een done, or materials delivered, and the architect 
shall deliver his certificate of work done or materials delivered at the end of fourteen days. 

The contractor or contractors shall l)e entitled to receive, at the end of every fourteen days, the amount 
for which the architect shaU have given his certificate. The amount of such certificate to be 25 per cent 
less than the value of work })erformed or materials delivered, until the architect has certified that an 
amount equal to 36 per cent, of the whole of the contract to l)e entered into by the contractor or 
contractors has l)een completed to his satisfaction ; from that period a deduction from the value of work 
I)erforme<l sliall Ite made at the rate of only 15 per cent, until 70 per cent, of the whole contract as 
aforesaid has tjeen comjileted : and no further payment to be made to the contractor or contractors until 
three calendar months after the architect shall have certified the completion of the whole work to his 
satisfaction, when one half of the remainder shall be i)aid, and the balance at the end of twelve months 
from the date of the architect's certificate of completion. 

Substantial Completion, 

In the interest of the contractor it may be desirable to insert a clause giving the 
architect power to certify for substantial completion, after deducting such sum as he 
shall think fit for the expense of completing the few minor works still incomplete or 
defective. In the absence of such a clause the builder may, from delays by persons 
with whom he is getting articles of particular manufacture, be unduly delayed in 
completion, and so be deprived of or delayed in payment of the retention money. 
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PAYMENT. ^5^*' 

Method of Payment S^^ 

91. Subject to the conditions precedent and all other conditions herein 
contained payments will be made monthly, but in the first instance no 
payment shall be made to the contractor until he shall have executed 
upon the site of the works permanent work to the value of £ • , after 
which, and imtil he shall have so executed work to the value [one half'\ 
of the entire contract, he shall be paid at the rate of [90'\ per cent, upon 
the value of the work so executed, less the aforesaid sum of £ 
After [Jialf] the work is completed the contractor shall be paid in full upon 
the value of the further work executed \mtil its completion. The above simi 
of £ and the balance of the [90] per cent, payment shall be retained 
in the hands of the employer until the certificate of completion herein 
mentioned shall have been given, when a sum equal to one quarter of the 
said sums retained shall be paid to the contractor. A second sum of one 
quarter of the said sums retained shall be paid at a period of three 
months, a third like sum at a period of six months, and the final balance 
twelve calendar months after such certificate of completion as aforesaid. 

Method of Payment (alternative cluusej. 

92. The contract price will be paid bj'^ equal instalments or sums not 
exceeding £ , each to be respectively payable on the following 
days 

and by a instalment or simi not exceeding £ on the 

day of and by a final instalment or sum of £ 

or other the balance (if any) whether less or more than £ to be 

payable at such period as hereinafter mentioned, subject nevertheless, as 
a condition precedent to the payment of every of the said several instal- 
ments, to the production of a certificate in writing, to be previously given 
by the architect that the works then already executed are sufficient in 
value to leave a margin beyond such payment of per cent, in value 

at the least unpaid. 

(a) Various oonditions as to payment are inserted in building contracts. The object generally is to fix 
and keep a fair sum as retention money. It will be understood that in a large contract 20 per cent, 
retention money, for instance, as the contract approached completion would represent a large sum, 
and probably would be much more than was needed as a security for the completion of the work. 
In such cases a provision is sometimes made that the sum of say 20 per cent, shall be retained until the 
retention money amounts to £ (the sum fixed upon as a fair amount of retention to keep in hand), 
after which advances will be made upon the certificate of the architect to the full value in his opinion of 
the work executed [and materials delivered], and that the retention money shall then be kept in hand 
until the architect certifies that the work is satisfactorily completed, when part of the retention money 
will be paid, the balance being kept until the architect has certified the final payment after the period of 
maintenance, subject to any deductions, Ac. 

Advances in large works are usually made monthly at a certain percentage of the work done, subject 
to the advances being of not less than a certain amount. 
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??£^' Method of Payment (alternative clause), 

93. Subject to the conditions precedent and other conditions herein 
contained payments for work done [and materials supplied with the works] 
shall from time to time be made, subject to the retention of per cent, 
upon the amoimt of each certificate, until the sums so retained shall have 
amounted to the sum of £ , when such right of retention shall cease, 
and the certificates shall thenceforward be paid in full, without deduction. 
Such retention money shall be paid to the contractor as to the 
thereof, upon the certificate of completion of the works, and as to the 
remaining half upon the final certificate of the engineer [architect]. 

Method of Payment (alternative clause), 

94. Subject to the conditions precedent and other conditions herein 
contained the contractor shall be entitled to payment for his work in 
manner following, that is to say — to an instalment every month equal in 
amount to of the work executed in the preceding month, and to the 
balance (whatever the amount of the same) at the end of calendar 
months after the engineer [architect] shall have certified that the works 
have been completed. 

Method of Payment (alternative clause). 

95. Subject to the conditions precedent and other conditions herein 
contained payments will be made as follows: — When the value of the works 
executed and materials delivered upon the works at the time the architect's 
[engineer's] certificate is given, and not included in any former certificate, 
from time to time amount to the sum of £ , or otherwise, at the architect's 
[engineer's] discretion, the contractor shall be paid at tlie rate of per 
cent, upon such value until the difference between the percentage and 
the value of the works executed [together with materials delivered on 
the works] amount to per cent, or thereabouts upon the amount of 
the contract price, after which time the contractor shall be paid in full 
value, or thereabouts, of all works executed and not included in any former 
payment ; and when the works shall be certified to be completed [or 
possession of the works shall be given up to the employer] the contractor will 
be paid one moiety of the amount remaining due, and the balance of all 
moneys due or payable to him under or by virtue of the contract, subject 
to all deductions as settled and certified by the architect [engineer], shall 
be paid within months after the completion of the works as aforesaid 
[or after possession of the works shall have been given to the employer] . 
The contractor will be paid any sum reserved for painting and papering, or 
otherwise, upon the completion thereof, to the satisfaction of the architect 
[engineer]. 
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Payment for Worlds Executed Abroad, 8eot4. 

96. The contractor shall at all times during the continuance of this 
contract employ an engineer or agent on his behalf at the works in , 
and he shall, at the expiration of each calendar month, or as near thereto as 
practicable, during the construction of the works make a statement in 
writing to the resident engineer of the quantities of work executed, and 
of the machinery or materials erected or delivered so far as not included 
in any former certificate, and if the resident engineer shall approve such 
statement he shall notify the amoimt thereof to the chief engineer. Such 
notification may, if the contractor so desire, be made by telegraph, at the 
contractor's expense, and the chief engineer shall thereupon give his 
certificate to the contractor for such amoimt. 

Advances on Extras and Alterations. 

97. The contractor, as, when, and not until, the engineer [architect] shall 
certify the amount thereof, shall be entitled to advances on account of 
extra or altered work at the same rates and times and subject to the same 
retentions as in the case of advances on account of other work. <"^ 

Provided always with respect to any disputed or unadjusted claim or 
claims the contractor shall not be entitled before the final settlement of 
the contract to any payment on account, or otherwise unless and until the 
engineer shall certify the correct amount of such claim or claims, nor 
unless and until the contractor shall give his receipt in discharge. 

But no such advances shall detract from the right of the engineer 
[architect] to disallow the whole or any part of such extra work or 
reduce or alter the prices thereof in the final certificate, nor shall any 
such certificate or advance dispense with the foregoing conditions 
precedent to claims for extra payment. ^^^ 

Advances on Plant, 

98. The contractors shall, within days from the execution hereof, 
commence the erection of temporary buildings necessary for the expedi- 
tious carrying out of the works hereby contracted to be performed by 
them, in such positions upon the site of the works as may be indicated 
by the engineer, and shall with all speed complete the erection thereof. 
The contractors shall further, as and when considered necessary by the 
engineer, bring upon the site all necessary machinery, waggons, tools, 

(a) In almost all contracts the time for the payment of extra work is left unprovided for. In the 
absence of provision the price is due on completion ; therefore if extensive additions are contemplated 
or possible, it is desirable to have the same right of keeping back a proportion of the price as securitj for 
sound work as in the contract work. 

(h) Though extra work be actually entered in progress certificates, they are not written orders for 
extras : Thar$i$ Sulphur and Copper Company v. MeElrojf (1878), L.B. 3 App. Cas. 1040. 
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Part 2. implements, horses and plant of every description, of the value, in the 
opinion of the engineer, including the value of the said buildings, of not 
less than thousand pounds at the time of erection and delivery on the 
said site. The engineer shall and will, when and so soon as in his opinion 
the contractors have duly made such temporary buildings and brought 
on to the said land as aforesaid machinery, waggons, tools, implements, 
horses and plant to the value of not less than thousand poimds, 
certify per cent, of such value in his next monthly certificate, in 
addition to his certificate for works executed, and so on for each additional 
thousand pounds worth of machinery, waggons, tools, implements, 
horses and plant brought on the site, imtil the said employer shall have 
advanced to the contractors the sum of poimds in all. 

Repayttient of Advances on Plant. 

99. The retention money [or the remaining per cent, retained by the 
employer out of the value of the work executed] shall be retained by the 
employer for the following purposes, namely, as to thereof for 
repayment from time to time of the said sum of thousand pounds, 
advanced by the employer to the contractors on account of plant [and 
materials] as aforesaid, and imtil the whole of the said sum of 
thousand poimds shall have been repaid to the employer, as to the other 

thereof as security for the due fulfilment of this contract. When 
the other of the said retention money shall amount to thousand 
pounds, then such retentions shall cease, and all further amounts certified 
by the engineer to be due to the contractors shall be payable infull.^"^ 

Advances upon Materials before Shipment. 

100. The contractor shall from time to time make a statement in writing 
to the chief engineer of the materials, machinery, plant, and equipment 
ready to be shipped for the works, and thereupon the chief engineer, if 
satisfied that such materials, machinery, plant, and equipment are proper 
for the purpose of this contract, and subject to the provisions as to the 
inspection hereinafter contained, shall give to the contractor a certificate 
of the value of such materials, machinery, plant, and equipment. Up^n 
delivery of any certificate to the employer in respect of such materials, 
machinery, plant, and equipment, and upon the handing over of the biDs 
of lading, and all other shipping documents and policies of insurance, the 
employer will pay to the contractor the amount represented by such 
certificate, subject to the retentions and deductions herein mentioned. 

(a) In large works advances are frequently made upon plant, and clause 21 in the " War Department 
** Lump Bum Conditions," po$t 367, is an instance of a clause In which the employer has an option to 
advitnoe upon the recommendatlnn of the enf^ineer. 
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Advances on Materials before Shipment {alternative clmme). ?!^L1.' 

101 . As to all materials, machinery, plant, and equipments tobeprovided 
by the contractor for the purpose of this contract, which shall be shipped 
from any port in , and in respect of which 
the contractor shall desire to obtain payment on shipment, the same 
shall be inspected before shipment by the chief engineer or his agent. 
The contractor shall give the chief engineer due notice of the time and 
I)lace of intended shipment, and also (if required by the chief engineer) 
of the place of construction and manufacture, so that examination may 
be made during the construction and manufacture thereof, but no such 
inspection or approval of, or advances on materials, machinery, plant, or 
equipment, shall relieve the contractor from risk or liability of breakage, 
damage, or injury during the voyage or transmission to the works. 

Risk of Materials after Advances. 

102. The risk of transportation and of all costs of marine insurance upon 
materials, machinery, plant, and equipment, and all goods and articles 
for the works shipped, shall be borne by the contractor, and in the event 
of the loss of the same at sea or otherwise, the chief engineer shall make 
proper reduction in future certificates as to amounts to be made good by 
the contractor for materials, machinery, plant, and equipment, supplied 
by the contractor, and not delivered in due time at the said works until 
the said losses shall be made good by the contractor. All materials in 
respect of which any payment is made by the employer to the contractor 
on shipment shall be at the risk, care, expense, insurance (both maritime 
and against fire when proper), and responsibility of the contractor, 
notwithstanding that the title to the same be vested in the company. 
The contractor shall have the benefit of all policies of insurance affected 
by him as hereinbefore provided, and the moneys received by the 
employer in respect of the same, and shall be entitled to receive the 
same upon making good the losses. 

Payment Out of Public Minds. 

103. The payments to the contractor shall be made out of the funds 
under the control of the London County Coimcil in their public capacity, 
and no member of such Coimcil, whether or not a party to the contract, 
shall be personally responsible to the said contractor. <•) 

(a) A proYuion that no. wuwtber nf a municipal corporation $kall be penonalljf liabU to pay the 
contractor it snperflnous, becftaae they cannot be peraonaUy liable, unless under a guarantee in writinf? 
to answer for the default of the corporation : see Public Health Act, 1876 (38 ft 39 Vict. c. 66) s. 266. 

In case of the moneys, or a portion of them, being in the hands of the public bodies, it would be advisable 
to wii^^A the payment clause in accordance with their requirements : see the regulations observed as to 
payment by the Ecclesiastical Ck>mmissioner8, Queen Anne's bounty, etc. 

II. X 
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Part a. Payment in LJoyd^s Bonds, 

Payment is sometimes made in Lloyd's bonds, in which case a special 
clause must be inserted. 

Ah to part of tlie contract price the contractora Khali accept for cash payments 
Lloyirt) lK)n(lH, but no deduction for retention or renerve fund shall be made by the 
en^neer u)M)n any certiticate in which the contractor is paid in Lloyd^s bonds, and 
such lK>ndH shall l)e payable twelve nionthn after their respective dates of issue, with 
interest in the meantime at the rate of jwr cent, per annum. 

Payment in Shares. 

Payment in shares may in some instances l)e necessary. For a form of clause : see 
re J)f }for€fWi Snell awl Co. and Rio De Janeiro Flour Mills and Granaries, Limited^ 
ante vol. 2, p. 133. In such a case some jmivision is necessary to deal with the risk of 
de|>reciHtion in the value of the shares in the event of delay. 

Retention Moneys to be Invested, 

104. The said retention moneys and the interest thereof shall be 
invested from time to time by the company at the request of the con- 
tractor in such securities as shall be agreed upon between them for the 
benefit and at the risk of the contractor. 

Lump Sam Payment — Quantities not Ouaranteed, 

105. The quantities attached to the contractor's tender are not 
guaranteed^"^ either by the engineer [architect] or by the employers, 
and are only supplied as a data whereby to enable the contractor to 
check his own measurements, and should the contractor adopt the said 
quantities or any of them in framing his tender, it shall be at his own 
risk, as no allowance will be made on account of any omissions or 
errors which may subsequently be found in the said quantities. Neither 
the engineer [the architect] nor the employers shall be in any way 
liable for the aciuracy or inaccuracy of the quantities, nor shall any 
suit or claim be brought against them, or either of them in respect 
thereof.^*) 

(a) Inasmuch as there is no liability on the part of the employer for inaccurate quantities, whether 
supplied by the architect or by a quantity surveyor, it is needless to insert a clause that the employer will 
not hold himself responsible, which is fre^iuently done. And inasmuch as the builder must teat the 
accuracy of the quantities himself when they are supplied by the employer, or take the consequences if 
he does not do so, it is also needless to insert a clause providing that he shall test their accuracy. The 
only desirable provision is one limitiuK the authority of the architect, in case he should, without 
authority, guarantee or warrant the accuracy of the quantities. 

The making of quantities a part of an entire contract does not affect the liability of the contractor to 
complete the entire work, though parts thereof are not mentioned in the quantities : see a»U vol. 1, ch. vi., 
sect. 1 (h). 

(A) The contract price may be a lump sum or a sum to be ascertained by measurement, and the prices 
either by valuation or by a schedule of prices. In case of a hmip sum contract the above clause is 
generally inserted. 
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Quantities hmc Calculated {Railimy Works). 8ect4. 

106. All calculations of earthwork quantities are founded upon the 
depths figured upon the section which is made upon the centre line shown 
upon the plan together with cross sections of the surface before it is 
disturbed taken at every chain length. The quantities are calculated 
by nett measurement, that is to say, to the finished surface of the 
cutting, when completed to the specified width and slope, and payment 
for earthwork will be made on such nett measurement only taken in 
excavations. All other measurements except as next hereafter mentioned 
will also be taken nett according to the actual dimensions of the 
respective work when finished, notwithstanding any local or general 
custom to the contrary; but if the quantities and dimensions sho\vn 
upon the drawings or required by the written instructions given by the 
engineer shall have been exceeded, the measurement shall be taken as it 
appears in the said drawings or as directed to be made in the said 
instructions. 

Payment at Schedule of Prices, 

107. The engineer [architect] shall value all work done and materials 
supplied by the contract upon the schedule of prices annexed hereto, so 
far, and so far only, as he may deem them applicable, and his valuation 
shall be final, binding, and conclusive upon the contractor, although there 
may be errors thereon, and although he may not have valued in all 
cases upon the schedule. 

Payment at Schedule of Prices (alternative), 

108. The work shall be paid for at the prices specified in the schedule, 
and if any articles or workmanship should be required, supplied, executed, 
and approved, for which no prices are specified, they shall be valued by 
the engineer [architect] and paid for at prices proportionate to those of 
similar articles or workmanship in the schedules ; and if auy article or 
workmanship should be required that are so dissimilar as not to admit 
of being proportioned the prices shall be settled previously to their 
being executed, or shall be valued subsequently by the engineer 
[architect] such prices (except where stated to the contrary), to include 
cartage tackle, carriage to the places required fixing in the required 
positions, plant and every other incidental expense. 

Joint Measurement, 

109. The engineer [architect] shall give notice to the contractor when 
he requires any part of the work to be measured, and shall employ anyone 
whom he may think proper to take the measurement with the contractor 

x2 
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Part 2. or his agent. The contractor or his agent shall attend and assist in the 
measurement so that the quantity of work may he agreed to on the spot. 
Failing agreement as to measurements and quantities, the question in 
differences shall be referred for decision to the engineer [architect], whose 
decision shall be final and binding. 

If the contractor fails to attend and assist in the measurement or to 
send an agent to do so on his behalf, the measurement will be taken in 
his absence and will not be opened except with the consent of the 
engineer [architect]. ^"^ 

Not Covering Up Work before Measuretfient, 

110. In case of foundations or any other work that may be about to be 
covered up or hidden from view, the contractor must call upon the 
engineer to measure it before it be covered up or hidden, and should the 
same be covered up before such measurement is taken, the contractor 
shall open out the same at his own cost, unless the engineer [architect ) 
shall certify that the contractor is entitled to payment therefor. 

Surveyor's Charges for Memuring Up. 

111. No surveyor's or other charges will be allowed to the contractor for 
measuring, pricing, or calculating the payment claimed to be due or due 
to the contractor.^*^ 

Contractor to Provide Assistance in Measuring, 

112. The contractor shall supply without charge the requisite number of 
persons to assist in measuring the works and all labour and implements 
necessary for the same. 

Provisional Sums. 

113. A-U provisional items and P.O. [or prime cosf] values shall be used 
at the discretion of the employer, and if not expressly directed in writing 
by the architect to be used shall be deducted as they stand, either in whole 
or part, as the case may be, without any allowance to the contractor for 
profit, and the employer shall be at liberty to employ any person or 
persons he may think proper to execute such works, or to supply such 
materials • as are contemplated by such items and values, for whose 

(a) Claiise8pro\idinghowmeii«ureinent6are to be taken are likely to create diaputeB rather than 
prevent them. If a person is apiminted to meaenre, he should not be fettered by numberless proviaioiis 
na to hour he is to do his work : see claiuse 6 (ft) of the " London County Council Conditions," pottt p. 381. 

(6) A provision that no surveyor's charges will be allowed to the contractor for measurements taken 
in making out accounts for alterations, is used by the War Department, but is superfluous, because the 
contractor has no le^al claim for the expense of making out his accounts : nee ant « vol. 1, ch. iv. 
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operations the contractor shall a£Pord every facility required by the seot. 4. 
architect during ordinary working hours. ^"^ 

All provisional sums and prime cost (or P.O.) values, mentioned in 
the specification, are to be considered the net cost price of such work or 
articles, and the contractor must include for his profit such amount as he 
may think fit, and also, unless otherwise specified for all cost of carriage, 
loading, unloading, unpacking, hoisting, and fixing complete, and for 
the return of empty packages. 

Failure of Emphyer to Pay. 

114. If the employer shall become bankrupt or compound with or make 
any assignment for the benefit of his creditors, or fail to pay the amount 
of any certificate for advances within days of the presentation 
thereof to him, the contractor may (imless he is indebted to the employer 
under the terms of this contract, or unless the architect shall certify that 
there are any outstanding liabilities of the contractor to the employer 
imdetermined) thereupon suspend the work and shall not be bound to 
complete the same, and shall be entitled to be paid such a balance as the 
architect shall certify to be due to the contractor for work executed and 
materials [and plant] delivered, and to recover from the employer such 
damages as the architect may certify that he may be entitled to for 
breach of contract. ^*^ 

Interest on Over-UKe Payments, 

115. The contractor is to be entitled to such interest and such rate as 
the engineer [architect] shall certify upon all monies payable to the 
contractors, payment of which may have been unduly delayed beyond 
the period of days after the engineer's [architect's] certificate. ^""^ 

No Interest on Over-Dite Payments {alternative), 

116. The contractor shall not be entitled to interest upon payments in 
arrear or upon any balances which may on the final settlement of his 
accoimts be foimd to be due to him. 

(a) If the P.O. sums are as to materials or goods which the contractor has to build in or fix, the 
employer must be careful to supply the goods or materials in time, otherwise the builder may claim 
damages for the delay. As to the meaning of provisional sums, see ante vol. 1, ch. iv.. Beet. 2 id), 

(6) This clause is only fair to a contractor, and can do no harm to an employer, whereas if it is not 
inserted the builder cannot stop the work, though he has not paid the instalments due to him unless 
there is some intention apparent on the part of the employer to abandon the contract : see unit vol. 
i., chap, vi., sect. 3 (6). 

See also a similar condition in Bell v. Keeung (1888), 7 N.Z.L.R. 165 ; and in Murray v. Cohen (1888), 
N.8.W. Rep. Eq. 124. 

(e) It is sometimes provided that interest upon $ums certified, but in wkiehpayment i$ delayed, ihall be paid 
and $ometime$ that it thall not be paid : see ante vol. 1, chap, ix., sect. 1 (a). 
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^^^^: BiiUden^ Lien for Money Due. 

117. The contractor shall have a lien upon the buildings erected by him 
under the contract, upon the land upon which such buildings stand, and 
upon the land appurtenant to, or necessary for the proper use or occupa- 
tion of, such buildings, as a security for any money due and payable 
to him under the contract.^") 

PAYMENTS BY CONTRACTOR. 
Erenjthing to be Done at Contractor's Expense, 

1 18. All work and materials to be done and supplied by the contractor, 
and all conditions to be observed and obligations to be performed by 
the contractor are to be done, supplied, observed and performed at the 
contractor's expense, unless the contrary is expressly provided.<*> 

Fair Wages. 

1 1 9. The contractor shall pay his workmen the wages usually deemed 
fair in the trade to which they belong {i.e, trade union wages), under a 
penalty of £ , or under pain of forfeiting this contract, at 
the option of the employer. 

Truck System not AUoiccd. 

120. The contractors shall pay to the workmen and labourers of 
every class employed by the contractors upon or about the said works 
their wages in full in money being the current coin of the realm at 
least once in every fortnight [and shall not, nor will allow any ticket or 
other system of payment by provisions, liquors, or goods on any pretence 
whatsoever], and the contractor's shall pay to the workmen and 
labourers employed by them upon or about the said works in some 
shed or building immediately adjoining the site of the said works 
[and in no case at a public-house or other place where liquors are 
sold].^^) 

(a) The above clause is drawn so as to provide by special agreement for the mechanics' lien, which 
in America is provided by statute. This clause would create a species of mortgage, giving an interest 
in the estate of the building owner as security for any unpaid balance of the contract price due and 
payable to him under the contract. The lien would only take effect after the contractor had obtained 
a certificate of the architect or engineer (if the certificate was a condition precedent to payment) and 
after failure of the employer to pay \k\yon the certificate. 

(A) The object of this clause is to exclude implication arising from a common practice of inserting in 
some parts of the specificati n and conditions, and not in others, that a particular work is to be done 
•* at the contractor's ex])ense." 

(r) A clause to this effect was at one time usual in contracts. But the parts in brackets, and perhaps 
the whole clause, are now needless, inasmuch as the Truck Act, 1831 (1 A 2 Will. 4, c. 37), was by the 
Tnxck Act, 1«H7 (5() k 5 Vict, c, 46) extended to all workmen falling within the Employers and 
Workmen Act, 1875 (38 & 39 Vict., c. 90), and the payment of wages in public-houses was prohibited 
by 16 k 47 Vict., c. 31. The wages must now by law be paid without anj' set-off or deduction, except 
those allowed by ss. 23, 24 of the Act of 1831, and s. 7 of the Act of 1887, and the workmen may by s. 
of the latter Act appoint auditors of deductions. As to lawful deductions, see Hewlett v. Allen [18M] 
App. Chs. 383. 
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Grattiitm and Cammissions, Sect4. 

121. If the contractor shall directly or indirectly, by himself or any 
one acting on his behalf, give, lend, or promise any money, fee, 
perquisite, or reward (pecuniary or otherwise) to any person acting in 
any office or employment imder the said principal secretary on accoimt 
of anything done by him in, or in any way relating to his office or 
employment, then the said contractor shall forfeit and pay for every 
such offence the sum of £100, and the said principal secretary shall be 
at liberty to cancel the contract and to sue at law for the recovery of 
the said sum of £100 and for damages for breach of contract. 



APPROVAL. 

Works to be Executed to Approval. 

122. The contractor shall execute to the approval of the engineer 
[architect] with such number, kind, and quality of men, labour, and 
materials as the engineer [architect] shall deem necessary, the whole 
works (including altered, substituted, and additional work) and every 
part thereof, and all work incidental thereto, and the means and 
methods, plant, and temporary work necessary in the opinion of the 
engineer [architect] for the performance and completion thereof. 

Sometimes work is agreed to be done to the approval of the employer as well as the engineer. This is 
a needless complication and of no practical use to the employer: see ante vol. 1, chap, vii., sect. 1 if). 
" Certificates." 

If the clause is worded that " the builder shall only do such work and supply such materials as the 
"architect shall have approved," there is no obligation on his part to do the work if the architect does 
not approve : see Northumberland Avenue Hotel Company^ Fox and Braithwaiie^t Claim (1887), 60 
L.T. 833. 

Work to Imtructiom of Remlent Engineer or Clerk of Works. 

123. The contractor shall conform to, and carry out the instructions, 
plans, and details of the resident [or assistant] engineer, and inspectors 
[clerks of the works] who may be appointed by the engineer [architect] 
or employer to superintend the works, and such resident [or assistant] 
engineer and inspectors [or clerks of the works] shall have power to 
condemn and reject any work or materials which he or they may 
consider improper or unfit, and to cause such works or materials to be 
removed or pulled down or broken up, and to mark and identify such 
work and materials. Such resident [or assistant] engineer and 
inspectors [or clerks of the works] shall have no power or authority to 
order any work involving delay or extra cost, but if the contractor 
shall be dissatisfied with any order or requisition or any act of such 
resident [or assistant] engineer [or clerk of works] he shall refer the 
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Part S matter to the engineer [architect] immediately and before complying 
with such order or requisition, and the engineer's decision shall be final, 
binding, and conclusive. If the contractor should not so refer to the 
engineer he shall have no claim whatever against the employer. <«> 

Work to Approval of Resident Engineer or Clerk of Works. 

124. Whenever any work is specified to be done to the satisfaction of 
the engineer, it is to be taken as including the resident engineer and the 
duly-appointed inspectors [clerk of the works], but such resident 
engineer inspectors [clerk of works] shall be subordinate to the chief 
engineer [architect]. 

Works to Appraval of Oilier Surveyors mid Inspectors. 

125. The contractor shall also execute the works, including altered, 
substituted and additional work to the approval of the [Inspector to the 
Board of Trade] [the Surveyor to the Local Board] [the surveyor to the 
lessor]. 

Approval of Sclteme of Temporary Works. 

126. The contractor when required shall furnish the engineer [architect] 
with a statement of his general arrangements, and of any temporary 
measures he proposes to adopt for the execution of the works, and in 
case the engineer [architect] shall consider any alteration in, or addition 
to, the same desirable, the contractor shall be bound to conform thereto. 

Best Worknvamhip and Materials. 

127. The works herein specified and provided and every addition, 
alteration, or deviation directed to be executed under the contract, or that 
may be necessary to be done in order to execute and complete every part 
thereof are to be executed in the best and most substantial and workmanlike 
manner, with plant, materials, and labour of the best quality to the 
entire approval of the engineer [architect]. ^*> 

(a) A provisioxi that the contractor shall execute the work to the approval of the resident or assistant 
engineer or clerk of the works, is not advisable, unless it is intended to depute the engineer's duties to 
assistants or to the clerk of the works : see the result of this practice in Smith v. Hotcden Union (1880), 
ante vol,2,p. 71 . No doubt in very large works it is essential to depute powers of approval, and the contractor 
should be entitled to have his work approved of or disapproved as he goes on, but in such cases care 
must be taken by the engineer in the selection of the assistant engineers, or the architect in the selection 
of his clerk of the works, liecause he is liable to his employer for the acts of his subordinates. The only 
safe plan for an employer is to limit the power of sutordinates to disapproval, but such an arrangement is 
most unsatisfactory for the contractor of a large works which the chief engineer or architect seldom 
inspects himself. 

{h) A provision that the eontracfor ttkall execute the u-ork in the ntott trorktnanlike manner and iritk ike 
fje»{ materinhf is clearly a provision for the specification ; it adds nothing to the conditions, l^ecause if 
the siieciflcation provided for second quality, which is frequently the case, and the conditions provide 
for best, there is an inconsistency. It should be added, if desired, but would be over-ridden by the 
latter clause, unless the architect's powers of approval are expressly limited, as for instance, by an 
arbitration clause, including disputes as to the exercise by the urchitect of his powers of approval and 
disapproval. 
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Seet. 4. 

SUPERVISION BY CONTRACTOR. 
Attendance by Contractor upon^ Engineer or Architect, 

128. The contractor shall attend at the [engineer's] architect's office or 
on the works when requested so to do by the engineer [architect], and shall 
give all necessary personal superintendence during the execution of the 
works. 

Contractor to Provide General Forenum, 

129. The contractor shall give all necessary personal superintendence 
during the execution of the said works, and shall keep and maintain an 
office on the works and constantly employ on the said works one good 
and competent general foreman or agent to manage and direct in the 
absence of the contractor. Such foremen shall not be changed without 
the consent of the engineer [architect] in writing, but the engineer 
[architect] may nevertheless at any time object to such foreman, and 
require the contractor to dismiss him or to cease to employ him on the 
works without assigning any reason therefor; and thereupon the 
contractor shall cease to employ him on the works, and shall employ 
another good and competent foreman in his stead, and so from time to 
time, and as often as required by the engineer [architect], and such 
dismissed foreman shall not be again employed on the works unless with 
the express permission of the engineer [architect] given in writing. 

Foremen {special clattse). 

130. The contractors shall, at all times, during the progress and execu- 
tion of the said works, engage, for their constant and effectual supervision, 
A.B., of CD., civil engineer, so long as he shall be capable and 
competent to perform the duties of such supervision, and if at any time 
he is unable to perform such duties, then some other competent person 
or persons, who shall reside near the works and be duly authorised as 
agent on behalf of the contractors to receive and act and give effect 
to all directions, orders, notices and requirements which the engineer 
[architect] may desire to give to the contractors, and the name and 
residence of each of the persons who may for the time being 
be so employed by the contractors shall, before the commencement 
of his or their employment, be notified in writing to the engineer 
[architect], and no person shall be employed by the contractors 
in the execution or supervision of any of the said works whom the 
engineer [architect] shall forbid to be employed, or require to be 
dismissed. 
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'•rtS. Dufiejf of General Foreman or Agent. 

131. The duties of the said general foreman or agent shall 

{a) To manage and direct the works in the absence of the contractor 
and to act as the contractor's agent and representative on the works. 

{h) To set out the works and to fix, uphold, and preserve all stakes, 
marks, bench, and templates as may be necessary or used in setting 
out. 

(c) To furnish the engineer, resident engineer, inspectors [architect 
and clerk of works] with such information as he or they may 
require as to such setting out, as to all levels, heights, directions, 
and lines, as to all measurement, and as to the quantity and 
quality of work executed, and of all labour and materials, and as 
to all other matters which he or they may require concerning the 
execution of the works. 

{(i) To obey and attend to all orders of the engineer, resident 
engineer, inspectors [architect and clerk of works]. 

(e) To superintend the works and to remain constantly thereon 
during the hours of work. 

(f) To receive and have charge of all drawings, details, and instructions. 

Contractor to Provide Skilled Workmen and Mechanics. 

132. In like manner the contractor shall employ in and about the 
execution of the said works only such clerks, foremen, superintendents, 
agents, and workmen as are careful and skilled in their various trades and 
callings ; and the engineer [architect] shall be at liberty to object to any 
person employed by the contractor in or about the execution of such works 
who shall in the opinion of the engineer [architect] misconduct himself or 
be incompetent for or negligent in the due and proper performance of 
his duties or any of them, and require the contractor to dismiss him or 
them, or to cease to employ him or them on the works without assigning 
any reason therefor, and the contractor shall thereupon cease to employ 
liim or them on the works and shall employ another person in the place 
of tlie person or pei*sons dismissed, and such person or pereons shall not 
be employed or again employed upon the works, unless with the express 
permission of the engineer [architect] given in wilting. 

EIGHTS AND REMEDIES OF EMPLOYER. 

Lmtfficient Labour^ Materials and Plant, 

133. If at any time during the currency of this contract the engineer 
[architect] shall be of opinion that sufficient machinery, tools, plant and 
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materials are not provided by the contractor, or that a sufficient number seot. 4. 

of workmen are not employed in the execution or construction of the 

said works, or that the said works or any part of them are not being 

proceeded with with due diligence and dispatch, or if the contractor shall 

not comply with such orders and instructions as may from time to time 

be given to him by the engineer, resident engineer, inspectors [architect 

clerk of the works] with respect to the said works, and shall give to the 

contractor a notice in writing requiring them to provide such additional 

machinery, tools, plant, and materials, or to employ such an additional 

number of workmen as the engineer [architect] shall think reasonable 

for the due execution of the said works or to proceed in the execution of 

the said works with greater diligence and despatch, or to comply with 

such orders and instructions as aforesaid, the employer shall be entitled, 

if such notice is not complied with in days and without thereby 

determining the contract, to enter upon the works and to do the several 

matters and things required by the said notice, and for that purpose revoke 

the contractor's licence to use and himself to use any machinery, tools, 

plant, and materials provided by the contractor, and to provide such 

additional machinery, tools, plant, and materials, and to employ such 

additional number of workmen and to pay them such wages as the 

engineer [architect] shall think fit and reasonable, and to recover from 

the contractor all payments and expenses which may have been made or 
sustained by the employer in and about such several matters in the 

manner provided by clause 171. 

Inferior Materials, 

134. If at any time during the cun^ency of this contract the engineer 
[architect] shall be of opinion that any of the materials brought by the 
contractoi's upon the site of the said works ai*e unsound or of inferior 
quality, or not in accordance with the specification or with the orders and 
instnictions of the engineer, assistant engineer, or inspector's 
[architect or clerk of the works], or in any respects unfit for the 
piu'poses to which they are intended to be applied, and shall give to the 
contractor a notice, in writing, requiring them to remove the said 
materials from the site of the said works and to substitute for them 
proper materials in accordance with this contract, the employer shall be 
entitled, if such notice is not complied with in days and without 

thereby detennining the contract, to revoke the contractor's licence to use 
the plant and to use the same himself and to cause the materials so objected 
to to be removed to such place or places as the engineer [ai'chitect] may 
think proper, without being in any way accountable for any injury 
sustained by the said materials in consequence of their removal, and to 
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Part 8. oaiiJBe proper materials to be substituted and to paj all expenses attending 
such removal and substitution, and to recover the same and the costs of 
such substituted materials from the contractors in the manner provided 
by clause 

Inferior Work. 

135. If at any time during the progress of the works the engineer 
[architect] shall be of opinion that any part of the said works has been 
executed unsoundly or imperfectly, or not with the proper materials or 
in any respect not in accordance with this contract, or in case the 
contractor shall not, in the opinion of the engineer [architect], 
have suflBciently protected or secured the same, or in case the 
contractor shall not have taken any precautions which the engineer 
[architect] shall have requii-ed to protect or secure the work or works, 
and shall give to the contractors a notice in writing requiring them to 
cause such part of the said works to be taken down and removed and 
to be executed properly, and with proper materials, or to suflBciently 
protect and secure the same according to this contract, the employer shall 
be entitled, if such notice is not complied with in days, and without 
thereby determining the contract, to cause the works objected to to be 
taken down and removed and to be re-executed properly and with proper 
materials, and to be properly protected and secured, and for that purpose 
to revoke the contractor's licence to use the plant and himself to use the 
same, and to expend such sum as the engineer [architect] may consider 
reasonable and proper, and to recover the money so expended from the 
contractors in the manner provided in clause 171. 

Penalty for Non-Removal of Inferior Work or Materials. 

136. The contractor shall also forthwith pay to the Council the sum 
of £ . per day for every day subsequently to the period or periods above 
specified, during which the inferior materials or workmanship hereinbefore 
mentioned in clauses 134, 135, or any part of them shall not have been 
removed, or taken down, such sum of £ per day to be deemed 
liquidated damages. 

Additional Supervimon. 

137. The employer shall also have power if the engineer [architect 
shall certify in writing that the works are not being proceeded with to 
liis satisfaction, and that in his opinion it is necessary to employ 
additional over-lookers, clerks of works, or inspectors, to employ such 
number and kind as the engineer [architect] shall determine, and the 
increased expense of such overiooking as determined by the engineer 
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shall be paid bj the oontractors, or may be retained, deducted, or 8eot 4. 
recovered in the manner provided in clause 

Fot^egoing Poicers not to be Affected by Payment^ Approval^ or 

Certificates. 

138. The rights and powers of the employer under the foregoing 
clauses 133 to 137 [or imder any clause of these conditions] shall not be 
affected or taken away on the ground that payment may have been made, 
satisfaction expressed by the engineer [architect] or the resident engineer 
[inspectors or clerk of works] or the employer, or certificates given of 
satisfaction or payment in respect of the materials, labour, or work 
comprised in the notice or notices given in pursuance of the powers 
contained in the said clauses. 



TESTING, ETC. 
Testing^ Weighingy Sorttngy and Inspecting. 

139. The contractor, at the times and in the manner required by the 
engineer [architect], shall test and weigh any materials required by the 
engineer [architect] to be tested or weighed, and shall submit samples, 
and produce invoices thereof, and shall sort any materials partially 
approved by the engineer [architect] and shall give every facility to the 
engineer [architect] and his agents for inspecting the works, and all 
material obtained, or in course of being obtained or prepared for the 
works, and the whole of the processes connected therewith, at all times 
and places, and shall inform the engineer [architect] where work is 
being prepared, and before any work required by the engineer [architect] 
or by the specification to be inspected by him, is covered up and all such 
work and operations shall be open to the inspection and control of the 
engineer [architect] [and all persons authorised by him]. 

Testing and Weighing (special clause). 

140. The whole of the test shall be conducted entirely at the discretion 
of the engineer [architect] in such manner, by such processesof preparation, 
by such machines and apparatus, at such places, and in the presence of 
such persons as he may consider desirable. The contractor shall weigh 
any materials and portions of work that the engineer [architect] may 
require to be weighed. All machines for testing and weighing shall be 
supplied and kept in order by the contractor and placed in such places as 
the engineer [architect] shall direct under the exclusive control of the 
engineer [architect]. 
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Part 8. The tests shall he made at periods — 

(1) Before the materials leave the factory ; 

{2) Before the materials are huilt into the works ; 

(3) After the materials are huilt into the works ; and 

(4) After the work has been used for the purpose intended. 

Testing Soil, 

141. The contractor shall at his own expense sink all trial holes and dig 
such ti'enches as the engineer [architect] may consider necessary for 
ascertaining the strata or nature of the ground and the exact position 
and levels of existing sewers, pipes, foundations, etc. 

Opening Up Work for Inspection. 

142. Should either the engineer, assistant engineer [architect or clerk of 
works], or other authorised officers, require it for theii* more perfect 
satisfaction, the contractor shall at any period during the continuance 
of this contract pull down any part of the works and make such test 
openings into, imder, or through any part thereof as the engineer 
[architect] or his officers may direct. The contractor shall rebuild any 
work pulled down and make good such openings again to the satisfaction 
of the engineer [architect] should the works be found in the opinion of 
the engineer [architect] faulty, in any respect ; the whole of the expenses 
thereby incurred shall be defrayed by the contractor, but if otherwise 
the cost thereof as and when determined by the engineer [architect] 
shall be paid by the employer. 

Inspection of Work in Preparation. 

143. The engineer [architect] and the employers shall have the power, 
and be at liberty at any time, and at all times, to attend or to send an 
assistant engineer or inspector [clerk of works] or any other person to 
the contractor's works, or to any place where work is being prepared or 
from which metal is being supplied for the purpose of ascertaining 
whether or not the conditions of this specification are being complied 
with, and the contractor shall be bound to afford every facility for 
inspection, and shall provide such tools as may be needed for the due 
performance of this duty. 

Notice as to Work in Preparation. 

144. The contractor shall also supply to the engineer [architect], in 
writing, full information with respect to the localities of workshops and 
places where any work or operation is being performed. No important 
work or operation shall be pennitted to be carried on without the consent 
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of the engineer [architect] or without full previous notice being given of geet. 4. 
the time when, and the place where the work or operation is to be 
performed, so as to enable the engineer [architect] to make such 
arrangements as he may consider necessary for its inspection. 

Production of Invoices. 

145. The contractor shall produce to the engineer [architect] when 
required by him the invoices or accounts with, or orders to tradesmen and 
manufacturers so that the engineer may satisfy himself of the quality 
and kind of materials, plant and goods provided or to be provided for 
the works. 

Not Covering Up Work before Inspection, 

146. No work or materials required by the specification or these condi- 
tions to be inspected by the engineer, or the resident engineer, or inspectors 
[architect or clerk of works] to be inspected before being put out of view 
shall be covered up or hidden from view until it has been inspected by 
the engineer, resident engineer, or inspectors [architect or clerk of 
works]. V 

Notice before Covering Up Work. 

147. The contractor shall give due notice to the engineer [architect] 
whenever any work or materials are intended to be covered in with earth 
or otherwise in order that the work or materials may be inspected or 
their correct dimensions may be ascertained before being covered, and in 
default of such notice being received the work or materials shall be 
uncovered at the contractor's expense. 

TIME. 

Time for Completion, 

148. The contractor shall commence the works immediately, and 
shall proceed with the works to the satisfaction of the ai'chitect 
[engineer] with due diligence to the satisfaction of the architect 
[engineer], and shall complete, including extras and alterations, and 
notwithstanding hindrances and delays from whatever cause, and shall 
clear away all rubbish shall remove and deliver over to the employer 
[section {a) of the work by or before the day of ; 
section {b) by or before the day of , and] 
the entire works (except such portions as the employer or the 
architect [engineer] may intend to delay, and of which intention written 
notice shall have been given to the contractor) ^''^ by or before the 

(a) [If a railway contract, add ** fit and ready for the use of the public conveyance of passenKen, 
" and to the satiafaction of the Inspector of the Board of Trade, on or before the day of , 18 "1. 
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Part 2. day of , unless the axchiteot [engineer] shall fix or substitute 

in writing another date or dates for the completion of [the sections 
or the whole] contract, in which case the substituted date [or dates] 
shall be the date [or dates] for the completion of the works as though 
the same had originally been inserted in the contract.^") 

Time for Completion of Extra Works. 

149. The period or periods for completing all alterations or additions or 
deviations, shall not exceed the period limited by these presents for the 
completion of the works hereby contracted for, unless an extension of 
time be also allowed by order [hereinafter called a time order], specifying 
the limits of extension, signed by the architect [engineer]. 

Alteimatire Clause. 

150. The contractor shall complete all alterations and extra work within 
the time limited by the contract for the completion of the works imless he 
shall receive from the engineer [architect] a time order or time orders 
in the form and at the time or times hereinafter mentioned. 

Extension or Reduction of Titne. 

151. The architect [engineer] shall have power from time to time [either 
prospectively or retrospectively] during the progress of the works or after 
the completion thereof by his order in writing, hereinafter called a 
" time order," to extend or reduce the time or times for the completion 
of the contract [and any of the sections thereof] for any cause he may 
think fit, including hindrance or delay caused by the employer or by 
himself or by anyone employed by him or the employer, and the 
substituted date or dates for completion shall be the time or times fixed by 
such time order, or by the aggregate of all the time orders made under 
this clause. 

If the architect [engineer] does not grant any time orders, or extend 
the time for completion he shall be deemed to have considered that no 
time orders are due to the contractor, and the work and the sections 
thereof shall be completed within the time or times named in the contract. 

Extension of Time (alternative clause). 

152. Provided always that if, by reason of any addition to, or alteration 
in the works or for any other just cause arising with the employer or the 
engineer [architect], or in consequence of any imusual inclemency of 
weather, or for want or for alleged want or deficiency of any orders, 

(a) There does not seem to be any object in making time of the essence of the contract if a liquidate<l 
smn is fixed as penalty for the delay because the measiure of damages for a breach of a contract to 
complete to tin^ would not exceed the amount of the penalties. 
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drawings, directions, or instructions, or by reason of any difficulties with, seot. 4. 
or impediments, obstructions, or oppositions, by the engineer [architect], 
resident engineer, inspectors, clerk of works, or employer, or by reason of 
any differences whatsoever and howsoever occasioned, or in consequence of 
strikes, lock-outs, or combination of workmen, the contractor shall, in the 
opinion of the engineer [architect] have been unduly delayed in the com- 
pletion of his contract, it shall be lawful for the engineer [architect] to grant 
from time to time, or at any time, either prospectively or retrospectively, 
duringthe progress or after the completion of the works by writingunder his 
hand herein called " time orders," such extension of time, and to assign such 
other day or days for completion as to him may seem reasonable, and if 
he does so grant such extension of time, the contractor shall be boimd by 
such decision as though the day or days so assigned for completion were 
the day or days limited by these presents for the completion of the 
works, without thereby prejudicing, or in any manner aflPecting the 
validity of the contract or the sufficiency of the tender ; and any and 
every such extension of time shall be deemed to be in full compensation 
and satisfaction for, in respect of any or every actual and probable 
loss or injury sustained or sustainable by the contractor in consequence 
thereof and shall in like manner exonerate him from any claim or 
demand on the part of the employer, for or in respect of the delay 
in respect of which any and every such extension of time shall have 
been made, but not further or otherwise, nor for, or in respect of any delay 
continued beyond the time mentioned in such time orders respectively. 

Provided always that unless extension of time is granted by the 
engineer [architect] the period limited by these presents for the 
completion of the works hereby contracted for, shall not be exceeded, 
nor shall the contractor be exonerated from the specific performance in 
every respect, of all the works of the contract within the time named 
in the contract (notwithstanding delays from the foregoing causes and 
from all other causes of whatever kind) nor shall he be entitled to any 
compensation for loss or injury in consequence of such delay. ^"^ 

(a) Claases providing for extension of time are frequently defective. Contractors consider that they an 
for their benefit, and so they are, but they are of far more benefit to the employer, because if an employer 
delays the contractor and there is no provision for extension, the employer is liable for damages. The 
object of such a clause should be to license delays, and to provide for the architect's decision thereupon. 

Clauses are frequently defective in not determining what consequences are to follow from the 
architect's forming an opinion, or deciding, that the contractor has not been delayed ; and what 
consequences are to follow from the architect not forming an opinion, nor deciding at alL 

The clause must settle whether the contractor is bound to accept the architect's decision, if he gives 
it ; and if he does not give it, whether the contractor is to be entitled to any extension of time. 

If one of the events is delay caused by the employer, the engineer or architect will not have any 
implied power to bind the contractor by determining that the employer has not by his own wrongful 
act or default prevented the contractor from proceeding with the works, although he has, in fact, so 
prevented him. In such a case the rule of law applies, which exonerates one or two contracting parties 
from the performance of a contract, where the performance of it is prevented, or rendered impossible, 
by the wrongful act of the other contracting par^ (Bob«rt» v. Btbrg ConmUtionen (1870), L.R. 6 GJP. 
310). The clause should therefore expressly provide that the architect or engineer should have power 
to that effect. 

II. T 
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Puts. 



REGULATION OF PROGRESS. 
Poicer of Engineer to Regulate the Progress of the Works. 

153. Notwithstanding anything herein contained, the rate of workings 
at which the contractors shall proceed shall at all times be under the control 
of the engineer [architect] who shall have the power by notice to the 
contractors in writing (and which notice shall state that the same is given 
in pursuance of the power hereby given to the engineer [architect] ) to 
regulate the progress of the works at such a rate as he may desire, and 
also to entirely stop the progress of any particular description or any 
portion or portions of the works, and to direct the contractors to proceed 
exclusively with others or to suspend the whole of the works and again 
to increase or extend the progress of the same at any rate [not exceeding 
the rate of progress herein specified] as he may from time to time require, 
[and in case of any partial or total stoppage of the works by the engineer 
[architect] under the power hereby given such fair allowance shall be 
made to the contractors for the consequential damage or injury they may 
sustain by such stoppage as may from time to time be determined by 
the engineer [architect].] 

Suspefisiofi of the Works. 

154. The contractor shall suspend the progress of the work or any part 
thereof, for such times and as often as the architect [engineer] [inspectors] 
shall require in writing, and shall not proceed with the works suspended 
after such order, imtil he shall receive a written order from the architect 
[engineer] to proceed. And the contractor shall be entitled to such 
allowance of further time for the completion of the contract if and when 
the architect engineer shall certify the allowance in his opinion to be just 
and reasonable, and such allowance may exceed the actual time during 
which the work is suspended. If the architect [engineer] does not so 
certify, no further time shall be allowed beyond the time named in 
the contract, nor shall the contractor be entitled to any compensation. 

In the event of the architect [engineer] suspending any portion of 
the work for more than months, the said portion of the work shall be 

considered as a deduction from the contract, at a price to be fixed by the 
architect [engineer]. In the event of the architect [engineer] suspending 
the whole of the works, or in case of total stoppage of the works for 
more than months, the contractor shall be entitled to be paid 

for the work executed. The amount of such payment for work executed 
shall be ascertained and finally determined by the architect [engineer], 
who may in addition to such payment make any allowance to the 
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contraotor for consequential loss and injury, but if he does not do so Seot. 4. 
the contractor shall have no claim therefor. 

Covering Down the Works. 

155. The contractor shall, whenever directed by the engineer or assistant 
engineer [architect or clerk of works], and upon all other needful occasions, 
properly cover down and secure so much of the works as may be liable 
to sustain injury from weather or otherwise, at all times during the 
continuance of this contract. 

Work on Sundays ForbiddenM^ 

156. No work whatever, except where as in the opinion of the engineer 
it is absolutely unavoidable, shall be carried on during Sundays, and the 
contractor shall take all necessary steps for preventing any of the 
sub-contractors or foremen from employing men and any men from 
working on that day. 

Night Work Compulsory S^^ 

157. The works are without extra charge to be carried on day and night 
without intercession should bad or treacherous ground be met with or 
should there be any other cause whatsoever which in the judgment of 
the engineer [architect] shall require it, but no work shall be carried on 
in the night without the knowledge and sanction of the engineer 
[architect]. 

PENALTIES. 

PenaltiesM'^ 

158. If the works [and the various sections thereof] including extras 
and variations are not completed within the time or times fixed by 
the contract or by the engineer [architect] in reduction or extension 

(a) It iB sometimes provided that the contractor shall not work on Sundays, but the contractor is not 
likely, if he ooold help it, to work on Sundays, since he would be liable under the Lord's Day Act (29 
Chas. II. c. 7 s. 1). 

(6) A provision that the work thall be carried on at night may be useful in some contracts, where great 
expedition is required, though it is not necessary, because if the contractor binds himself to do the work 
by a certain time, he must do it by day or by night, or else pay damages, liquidated or otherwise. 

(e) It was intimated by the H.L. <Mter in Young^y. Leamington (1883), 8 App. Gas. 617 (and see Hunt v. 
WimhUdon Local Board (1878), 4 O.P.D. 48 (C.A)), that section 174 of the PubUc Health Act 1876 (38 k 
30 Vict. c. 66) was mandatory, and if so, in contracts under that Act the provision above or some such 
clause must be inserted in the contract. Sect. 174 (2) is as follows : — 

" Every such contract shall specify the work, materials, matters and things to be furnished, had or 
" done, the price to be paid, and the time or times within which the contract is to be performed, and shall 
" specify the pecuniary penalty to be paid in case the terms of the contract are not duly performed." 

A provision that the payment qfpenaltieg §hall not releaee the contractor from hie obligation to complete 
the entire contract leithin the time is Implied in law, and therefore need not be inserted. 

In contracts with Burial Boards similar provisions must be inserted : Stevene v. Hounelow Burial Board 
1890;, 61 L.T. 838, 38 W.R. 236. 

Y 2 
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Part 8. thereof, the contractor shall paj the sum of £ per day [or per 

week] for each day [or week] that [each section of] the works remain 
incomplete after such time or reduced or extended time, whether the 
contract has been forfeited by employer or abandoned by the contractor 
or not. 

In the event of the works not being completed within months 

after such time, or reduced or extended time the contractor shall pay the 
sum of £ in addition to the sum of £ per day [or per week].^"^ 

Such sums of £ per day [or week] and the sums of £ shall 
be considered as ascertained and liquidated damages. 

Penalties (alternative), 

159. If the contractor should not complete the works, and deliver them 
over to the employer in good and complete order and condition to the 
satisfaction of the engineer [architect] [fit to be opened for public trafiic 
to the satisfaction of the Government inspector] on or before the time 
or times fixed by the contract or by the engineer [architect] in reduction 
or extention thereof, the contractors shall pay to the employer by way of 
ascertaining damages the several sums hereinafter mentioned, that is to 
say, the sum per week, and a proportionate siun for the 
fraction of the last week up to the day of the sum 
of per week, and a proportionate sum for the fraction of 
the last week up to the day of the sum of 

per week, and a proportionate sum for the fraction of the 
last week up to the day of the sum of 

pounds per week, and a proportionate sum for the fraction of the last 
week up to the day of , and from and after 

the last-mentioned date up to the time when the said works shall be 
completed [fit to be opened for public traffic to the satisfaction 
of the Government Inspector] as aforesaid, and delivered over to the 
employer the sum of per day. 

Bonus far Expedition. 

160. If the contractor shall complete and deliver over the works as 
hereinbefore provided to the employer before the day of or 
before the substituted date or dates (if any) for the completion of the 
works the employer will pay to the contractor £ per week [or day] 

(a) This provision of a lump sum has also been held to be a provision by way of liqaidated damages and 
not by way of penalty: see Law v. Sedditek Local Board [1802], 1 Q.B. 127. It is important because whereas 
a small sum may be sufficient to cover the loss of a short delay, yet it may be quite inadequate if the delay is 
extended over a certain period, for instance after quarter day, in the case of a house when the 
employer must vacate his house and wants to get into the new one. 
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for each week [or day] that the works shall be completed before the 8«et 4. 

day of or before the substituted date (if any)/**) 

Deduction of Penalties from Sunis Due to the Cotitractor, 

161. The employer shall be at liberty to deduct the penalties from any 
sums due to the contractor as from the date [or dates] mentioned in the 
contract for the completion of the works, unless the contractor shall 
present to the employer a time order or orders, and then they shall be 
at liberty to deduct the penalties as from the substituted date or dates 
ascertained in the manner hereinbefore mentioned, but the employer 
shall not be bound to deduct the penalties or any part thereof as the 
penalties accrue due, and shall not forego or waive any right, by not so 
deducting the said penalties ; to deduct them at any subsequent time or 
to recover them from the contractor as liquidated damages. 

ClainiH by Contractor not to Delay Works. 

162. No claim by the contractor against the employer or the engineer 
[architect] whether for payment, extra, or otherwise, or for damages, or 
loss [or for arbitration]^*^ shall excuse the contractor from proceeding with 
the works or from immediately complying with any requisition of 
the architect. 

PEOPERTT IN MATERIALS. 

Materials on the Site. 

163. All materials, trees, shrubs, and buildings, upon the site or upon 
the space to be covered by buildings or occupied by roads, paths, etc. [or 
within the fences of the railway] at the date of the contract, and all 
materials and things excavated by the contractor from the site of the 
works shall remain the property of the employer until paid for by the 
contractor. Such of them as shall be approved by the architect 
[engineer] for the purpose of the works shall be paid for by the contractor 
at a price to be named in his tender or, if not named, to be ascertained 
by the architect [engineer], and all other materials, and all other trees 
and shrubs shall be removed by the contractor from or deposited, 
stacked or spread or re-planted, on the site as where and when 
directed by the architect [engineer].^*'^ 

(a) For clauses to this effect see J£aeinto$h ▼. Midland Countiet Sailvay Company (1840), 14 M. ft W. 
548; and see Ware v. Lyttelton Harbour Board (1882), 1 N.Z.L.R. Sup. Ct. 191. 

(b) If there is an arbitration clause. 

(c) A provision that all materials on the site (whether in old buildings or otherwise) shall remain the 
property of the employer is very important, because otherwise if a builder entered into a contract, 
cleared away all the old materials or sold all the gravel, which might in some cases be veiy valuable, 
and then became bankrupt, the employer would be merely a creditor of the builder for the value of the 
materials the builder had sold or taken away : see vol 1, ch. x., sect. 1, anU. 



Pans. 



842 PROPERTY IN MA TERIALS. 

Antiquities, 

164. Anj stone, lead, or other pipes, or anj urns, vases, coins, coffins, 
ornaments for the person, fossils, or other articles, objects, or remains of 
peouinaiy value or antiquarian interest, and all objects of geological 
interest which may be found upon the works during the course of the 
excavations of the works, are to be considered the property of the 
employer, and when found to be at once carried to the office of the engineer 
[architect], imdeaned, and as excavated. Where in the course of excava- 
tion the contractor shall discover any remains of ancient walls, pavements, 
buildings, or structures of any kind whatsoever, the same shall not be cut 
into, damaged, or disturbed, without the previous sanction of the 
architect [engineer] in writing. 

Materiah Supplied by the Employer. 

165. All materials supplied by the employer to the contractor, or 
delivered on the site or sites or intended sites of the works, or on any land 
occupied or used by the contractor in connection with or for the purpose of 
executing the works or any alterations or additions thereto during the 
currency of the contract, shall remain and be the property of the employer. 

Vesting of Materials and Plant. 

166. All materials [and plant] (') supplied by the contractor as and when 
delivered upon or near the site or sites, or intended site or sites of the 
works, or on any lands occupied or used by the contractor in connection 
with or for the purpose of executing the works or any alterations thereof 
or additions thereto [or for which payment shall have been made by the 
employer before delivery on the works], shall become the absolute 
property of the employer, but the employer will permit the contractor as 
and from such delivery to use the materials [and plant] upon the site, in, 
and for the execution and completion of the works until his bankruptcy 
or his abandonment of the contract, or imtil the forfeiture of the contract, 
or until the use of the materials by the employer or his architect 
[engineer], under the powers hereinafter mentioned. 

Provided that this clause shall not apply to horses and carts hired by 
the contractors in the neighbourhood and not kept in the contractors' 
stables or on the site of the works, which shall in no event belong to or 
be claimable by the employer, and which may be removed by the 
contractors whenever they shall think fit. 

Employer's Lien on Materials and Plant. 

167. The employer shall have a lien upon all materials [emd plant] 
supplied by the contractor as and when delivered upon or near the site or 

(a) See daoBe 31, anU p. 291, for a definition of plant. 
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sites or intended sites of the works, or on any lands occupied or used by the seet. 4. 
contractor in connection or for the purpose of executing the works or any 
alterations or additions thereto. Such lien shall subsist until the 
contractor has discharged all his obligations under the contract/*^ 

No Approval by Vesting or Lien. 

168. The possession or exercise of the rights conferred by the fore- 
going clauses shall not be considered as any approval by the architect 
[engineer] of such materials, nor prevent the rejection thereof at any 
time by the architect [engineer], and shall not relieve the contractor 
from liability for the safety, care, and protection of the said materials. 

Removal of Plant and Materiah, 

169. The contractor shall not at anytime during the progress of the 
works, or during the term of maintenance, remove any plant or materials 
from the works without giving notice to, and obtaining the consent 
of, the architect [engineer] in writing. 

The architect [engineer] may, after the completion and maintenance 
by the contractor, or at any stage in the progress of the work, certify 
that materials and plant (supplied by the contractor) not required by the 
employer, or for the purpose of executing or amending the works, may 
be removed by the contractor, whereupon the property in such materials 
and plant shall revest in the contractor, and shall be removed and dealt 
\vith by him as his property ; but it is expressly agreed that this option 
of the architect [engineer], imless exercised, shall not confer on the 
contractor any right in law or in equity to the materials or plant. 



EMPLOYEE'S POWEES AND LIABILITIES. 

Pmcer to Compromke and Pay Cofnpensation, Damages, etc. 

170. The employer shall, after written notice to the contractor of his 
intention so to do, have full power in his absolute discretion, at the cost 
of the contractor, to pay any compensation, penalties, damages, moneys, 
fees, expenses, and costs which under the terms of the contract ought, in 
the opinion of the engineer [architect], to be paid by the contractor, ^ to 
defend or compromise on such terms as the employer shall think fit any 
action, or proceeding, or any claim in contemplation thereof, or arising 
out of, or incidental to the execution of the work, whether the employer 
is primarily liable or not, and without prejudice to the obligations of the 

(a) For a datuie providing merely for a lien by the employer on the materials on delivery (withoat a 
vesting clause), and payment on account of the materials, so as to vest the materials from the time of 
the architect's certificate, see Banbury, ^c, Bailvag Company v. DanUl (1884), 54 L.J. Ch. 265. 
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Farts, contractor to indemnify the employer under clause 54 or to the rights 
of the employer to determine the contract under clause 181, and the 
contractor shall forthwith pay to the employer the sum or sums paid by 
him in respect to such action or proceedings, and in respect of such 
compensation, penalties, damages, fees, expenses, and costs, and all 
expenses incurred by the employer in ascertaining or disputing his 
liability to pay such compensation, penalties, damages, moneys, fees, 
expenses, or costs, or the amoimt thereof respectively, and all expenses 
in connection therewith or incidental thereto. 

Potcer to Retain^ Deducty or Recover PaymenL 

171. In every case in which provision is made for payment of money 
or incurring of expenses by the employer to be repaid by, to be deducted 
from, moneys due or accruing due to, or to be recovered from the 
contractor, and in all cases in which it is provided that money is to be 
paid by the contractor to the employer under any of the stipulations of this 
contract, and in all cases imder the last preceding clause, the employer 
shall be entitled to retain or deduct^*) the amount thereof at any time 
from any moneys then or thereafter to become due to the contractor 
[imder this or any other contract between the contractor and the 
employer, or otherwise due from the employer to the contractors*^], or 
the same, or any part of the balance thereof, may be recovered by 
the employer from the contractor by action or otherwise howsoever. 

And the engineer [architect] shall be at liberty to withhold aU 
certificates for payment, and the employer shall be at liberty to withhold 
all payments, whether certified to be due to the contractor or not, after 
circumstances have arisen in the opinion of the engineer [architect] which 
may give rise to such payment by the contractor, or retention, deduction, 
or recovery by the employer as aforesaid, imtil after the disposal or 
settlement of such circumstances, though the sum to be paid, retained, 
deducted, or recovered, may be unascertained at the time of such 
withholding, whether of certificates or payment. 

Limitation of Employer's Liability. 

172a. The employer shall not be liable to the contractor under or in 
connection with this contract, except to pay the contract price upon the 
certificate of the engineer [architect] given at the times and in the 
manner herein mentioned, subject to such additions or deductions as the 
engineer [architect] shall certify in pursuance of these conditions, and to 

(a) A power to deduct, beeidee a oorenant to pay, creates a double remedy : IhielcwoHh v. Alimm (18S6) 
1 M. & W. 413. 

(6) Without these words moneys under this contract only may be deducted : L»» 4- Chapman, «r parte 
(1886), SO OK D. 216, 219. 
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such deductions as the employer is entitled to make without the certificate 8«et 4. 
of the engineer [architect], and without reducing the foregoing limitation 
of the employer's liability, the employer shall not be liable to the 
contractor in respect of any matter or thing of which express notice has 
been given to the contractor in the advertisement or instructions for 
tenders, which for that purpose, and that piirpose only, are hereto 
annexed. 

Employer not Liable for Acts or Defaults of Enghieer. 

172b. No acts or defaults of the engineer [architect], cussistant engineers 
or inspectors, quantity surveyor, clerk of the works, or any other 
])erson in their capacity as agents of the employer shall give the 
contractor any right of action against the employer [except upon 
documentary proof that the acts or defaults were done by the express 
authority of the employer] [unless such act or default be done or 
committed by the express authority of the employer, resolved upon, 
passed, and confirmed in the manner hereinafter mentioned]. 

Resolutian of Council or Local Board. 

173. No act of the employer shall have any force or validity imless such 
act be resolved upon, passed, and confirmed by a meeting of the Coimcil 
[Local Board] or a committee thereof duly constituted, and of which the 
contractor shall receive written notice under the hand of the clerk to the 
Council [Local Board]. 

Employer^ Liability Acts. 

1 74. The employer shall not be liable to, for, or in respect of, any 
damages, or compensation, or claim therefor, under " The Employers' 
Liability " Act or Acts," because, or by reason, or in consequence of any 
accident to workmen or others in the emplojonent of the contractor or 
any person acting imder him or on his behalf, and the contractor shall 
save the employer harmless in respect thereof, and of any or all 
costs and expenses in relation thereto. 

Reservation of Employer's Rights, 

175. No act, or omission to act, nor any approval or acceptance, whether 
by the employer or his agents, or by the engineer (other than a final 
certificate of the engineer [ai'chitect] given after the period of liability 
hereinbefore referred to), or by the assistant engineers or inspectors (nor 
the occupation or use of the subject matter of the contract) shall release 
the contractor from the due performance of the contract, nor affect or 
prejudice the rights of the employer against the contractor under the 
contract. 
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Part 2. Limitation of Engineer's [Architects] Povoers and of Employer's Liability, 

176. The engineer [architect] shall have no power to dispense with the 
conditions as to written orders for alterations or additions (provided 
always that the absence of orders for deductions, or deviations, or 
alterations causing, in the opinion of the engineer [architect], reduced 
cost, shall not prevent the engineer from certifying that such deduction 
is to be made from the contract sum), nor to value or certify for additional 
payment over the contract sum for alterations or additions not duly 
ordered, unless otherwise herein provided, nor to dispense with time orders, 
or to release the contractor from payment of any sums due to the 
employer under clause 158 [the penalty clatise'\y or to warrant the 
accuracy of the quantities, or to make any representations whatever to 
the contractor or his agents, and the certificate of the engineer [architect] 
shall not be a condition precedent to the retention, deduction, or recovery 
by the employer in the manner herein provided in clause 171 of any 
sums due to the employer imder clause 158/'^ 

Employer may Occupy Site and Employ other Workmen and Contractors, 

177. The employer expressly reserves to himself, his agents, and work- 
men, free access to the works and the right to occupy for his own purposes, 

(a) This proviBion ia extremely important, becauao the architect's authority, as dispute preventer, 
over-rides, as between contractor and employer, his otherwise limited authority to order extras, or to 
order extensions of time in the particular method described in the clauses relating thereto. 

So long as the architect has power to give a final certificate, binding on both parties, no restriction of 
the authority of the architect will avail the employer while his powers to decide finally remain untouched. 
Even if it be provided that orders for extras shall be countersigned, still, under the final certificate, the 
employer may be compelled to pay for work he never aanctioned : see chap, vii., sect. 2 («), ante voL i. 

It was held, under the following clauses, that either party could raise the question of whether or not 
there was a sufficient order in writing after the architect had given a final certificate that a certain sum, 
including extras not ordered in writing, was proper to be paid : Qoodgear v. Mayor qf WeywunUk (1866), 
1 H. ft R. 67 i 96 L. J. C.P. 12. 

" No claim upon the employer for charges for any extra or additional work shall be 
made by the contractor without production of the order of the architect for such extra 
work, signed by him at the time when the instructions for such extra work were given.'* 

" And should any dispute or difference of opinion arise between the contractors and 
the town council as to the intent and meaning of any part of the specification of tlie 
works or conditions of the contract, or the works expressed or not expressed in any of 
the drawings, then the architect shall define his intentions respecting any or all of the 
works, and his decision as to the nature, quality and quantity of the works executed 
or to be executed, or what amount was included in the contract, shall be final." 

" The decision of the architect shall be binding on both sides as regards the value of 
any extras or additions, as to which, as aforesaid, he shall be regulated by the 
schedule of prices from which the contract has been made." 

When a contract contains a certificate clause and an arbitration clause, both giving the 
employer's architect powers, it is difficult to say which is the controlling power, that is to eay, whether 
the architect must act as certifier or arbitrator, or whether the so-called arbitration clause is not an 
arbitration clause at all, but merely an enlargement of the powers given to the architect by the 
certificate clause : Goodyear v. Mayor qf Weymouth {ubi eup.). 
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of whatever kind, at any time, and for so long a time as he may by notice seot 4. 
in writing to the contractor require, any portion or portions of the site of 
the works (whether the works to be executed thereon be commenced, or 
in progress, or completed), for the purpose of undertaking and executing, 
by, or through, other parties, any kind of work, matter, or thing 
whatsoever, not included in the contract, and any work, for which a pro- 
visional sum is included in the contract, which the employer may consider 
necessary or proper to be performed and executed for the purposes of, 
and in connection with, any, or all, of the works under this contract, and 
that without in any way relieving the contractor from any of his 
liabilities and responsibilities under, or in any way vitiating or avoiding, 
this contract [provided always that such operations shall be carried on in 
such a manner as not to impede the progress of the works included in 
the contract, and provided also that the contractor is not to be responsible 
for any damage which may happen to, or be occasioned by, any such works]. 

COMPLETION. 
Conditions of Delivery of Possession to the Emphyer. 

178. The delivery of the works, or any part thereof, to the employer 
shall not be deemed a full, complete, and sufficient delivery by the 
contractor to the employer, but only a permissive use of the said 
works for the purposes of the employer xmtil the final certificate in 
writing under the hand of the engineer [architect] shall have been given 
to the employer. 

Removal of Rubbish and Materials and Plant. 

179. The contractor shall, upon the completion of the works, remove all 
rubbish and dirt, and cleanse and deodorize anything required by the 
engineer [architect] and as when, and not until ordered, or permitted, in 
writing by the engineer [architect] shall clear the site, or sites, and 
buildings of all materials and plant. Such of the materials as have been 
supplied by him, or by the employer, or found on, or imder, the site, or 
sites, but not requii'ed by the employer, shall be removed away from the 
site, or sites, to such places as the contractor may think proper, and all 
other materials shall be deposited by the contractor either in the 
employer's store or premises, or deposited, stacked, or levelled on the site, 
or sites, where directed by the engineer [architect]. 

BANKRUPTCY. 
Bankruptcy of Contractor. 

180. In case the contractor shall become bankrupt or insolvent, or shall 
make or propose to make any assignment for the benefit of his creditors, 
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Part 8. or propose any composition to his creditors for the settlement of his 
debts, or shall carry on, or propose to carry on his business or the 
contract, under inspection on behalf of his creditors, or in case any 
receiving order or orders for the administration of his estate shall be 
made against him, or in case the contractor shall commit any act of 
bankruptcy, the contract shall thereupon, after notice given by the 
employer to the contractor, be determined, and the employer may 
complete the contract in such time and manner, and by such persons as 
the employer shall think fit. 



PORFEITTJRE. 

Power to Forfeit Contract. 

181. If the contractor in the opinion and according to the 
determination of the engineer [architect] : 

{a) Does not commence the work at the time, or in the manner 
required by the contract and by the engineer [architect] : 

{b) Does not exercise, or is not exercising due diligence, or making 
due progress with the works or at any time during the currency 
of the contract or before or after the original or substituted 
time for the completion of the works, or 

{c) Does not complete the works till after the time or substituted 
time for the completion thereof : 

{d) Does not comply with the requirements or notices of the engineer 
[architect] or the employer, under clauses 133 to 135: 

{e) Does not execute the work according to the plans, drawings, 
specifications, and these conditions : 

(/) Does not execute, complete, or maintain the works to the 
satisfaction of, or in the manner required by the engineer 
[architect](«> : 

{g) Abandons the contract : 

(A) Does not perform or fails or is failing in the performance of any 
of his obligations under [this contract] : 

(a) Without these words " abandons the contract," the forfeiture powers mij^ht not arise under this 
condition, if the contractor abandoned the work, the employer merely having his common remedy for 
breach of contract, which would be a far leas advantageous position for the employer to be in. 

A power of forfeiture after the expiration of a len^hy notice is not advisable, because it is subject to 
an implied condition that if the builder complies with the notice the forfeiture would not take effect ; 
otherwise why should it be provided that an interval should elapse ? The result might be that Uie last 
moment before the expiry of the notice the builder wight comply therewith, and upon a second notice 
repeat the same tactics, thus creating delay, perhaps, at a critical time, as for instance on the 
approaching bankruptcy of Uie builder : Soueh v. Q, IF. Sailwag Co., (1841) 1 Q.B. 61. 
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the employer, after notice^"^ given, shall have power (in addition to or at Boot. 4. 
the employer's option in substitution for any of the powers hereinbefore 
contained), and notwithstanding any previous waiver^*^ (and for this 
purpose a failure to complete the whole or any part of the works to 
time shall be a continuing breach), at the contractor's expense upon 
the certificate of the engineer [architect] that some one or more of the 
foregoing events has, or have happened, or is, or are happening to 
determine the contract except as to the rights and powers of the 
engineer [architect] and the employer thereunder to take the work 
wholly out of the contractor's hands and expel him and his workmen 
from the work, to revoke the contractor's licence to use the materials 
and plant on or about the works, to countermand or cancel all orders 
and certificates, and without thereby creating any trust in the con- 
tractor's favour, to complete the contract in such time and manner, and 
by such persons, as the employer or his engineer [architect] shall think 
fit, or to perform, pay or discharge anything which in the opinion of 
the engineer [architect] the contractor has failed to do, perform, pay, or 
discharge, or in the opinion of the engineer [architect] has done 
other than in accordance with the contract in such time and* manner, 
and by such persons as the engineer [architect] shall think fit. 

(a) As to notiee$, see Pauling v. Dover, Mayor qf (1856), 24 L.J. Ex. 128; 10 Ex. 768. Per Parke, B. ; " If 
" the engineer had desired the plaintiff to do some particular act, for example, to puU down some of his 
** work, he onght to give him a notice to that effect, si)ecifying to what extent he wished to have the 
"work pulled down; bat here the engineer's objection is, that the work is generally performed 
" negligently ; and that being so, the engineer is entitled to give a general notice." 

It is important to make the power of forfeiture exercisable i\fter the date or substituted date for 
completion, because otherwise the power would not be exercisable in certain events : see " Forfeiture 
'* after date fixed for completion," ante vol. 1, ch. x., sect. 3 («). 

The most usual provision is that upon certun events the employer shall " take poeeeuion qf the nuUerial$ 
or plant." This, per Lord Campbell^ C.J., Munro v. Buft (1868>, 8 E. & B. 738, is not a correct term. 
The employer is never out of possession while the work is being done. It is, therefore, needless to 
provide for power to take possession of property which has passed to the building owner under the 
vesting clause ; in fact such power would be inconsistent with and would lessen the effect of the 
vesting clause. 

A provision that the contract ietobe void onfor/hiturei&haAt because it may determine the powers of the 
architect, and leave the contractor to sue for an unliquidated amount of money which may be due to 
the contractor out of the retention money after the employer has completed the contract. The 
employer holds the retention money merely as a security for completion of the work, and not as 
liquidated damages for the forfeiture ; see Sanger v. Q. W. Sailway Co. (1864), 6 H.L.C. 72. 

(6) This proviso is chiefly important as regards the waiver of forfeiture for a non-completion to time ; 
when the right to enforce a stipulation to complete to time has been waived once, no forfeiture for 
failure to complete to time can be enforced without a preliminary notice making time of the essence of 
the contract, a failure to complete to time not being a continuing breach, Lowther v. Heaver (1989), 
41 (Th. D. 248 at p. 268, per Lindley, L.J. 

A power to forfeit retention money would not have the effect of making the amount forfeited liquidated 
damages. As therefore it would be in the nature of a penalty, which would leave the amount open, 
it is better to omit the provision and provide that the engineer shall determine the amount of damage 
arising to the employer by reason of the forfeiture. 

A clause is sometimes inserted providing that the employer ekall have power to »ell the plant to recoup 
lot*. The employer has a right to sell what is his own, and therefore this power is misleading and 
mischievous. The only difficulty as to the exact interpretation of vesting clauses is the inconsistency 
of clauses in the contract, of which this would be one. If the property in the materials and plant has 
passed to the employer, then it should be made to revest in the builder only upon certain conditions, 
as for instance, upon completion. 
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Parts. Provided always that unless the contract is determined under this 
power, the non-exercise thereof shall not be a bar to a subsequent 
exercise thereof for the same or other defaults, whether prior or 
subsequent. And all costs and expenses of the employer and the engineer 
[architect] in the exercise of the power of this clause shall be determined 
by the engineer [architect] by his certificate in writing, and paid or borne 
by the contractor, or may be retained, deducted, or recbve^ed by the 
employer as provided in clause 171. And provided also that the exercise 
of the foregoing power shall not aSect the obligations, liabilities, and 
responsibilities of the contractor, including his liability to pay penalties 
in case of delay, the whole of which shall continue and be in force as 
fully and to the same extent and for the same period as if the said 
power had not been exercised, and as if the works subsequently 
executed or payments made by the employer had been executed and 
paid respectively by or on behalf of the contractor, but without thereby 
creating any trust in his favour. 

Valuation at Date of Forfeiture or Abandofinient. 

182. When the contract shall have been so determined or abandoned, or 
as soon thereafter as the engineer [architect] may think convenient, the 
engineer [architect] shall fix and determine exparte, or by or after 
reference to the parties or either of them, or after such investigation or 
enquiries as he may think fit to make or institute, and shall certify what 
amount (if any) had at the time of the determination or abandonment 
of the contract been reasonably earned by or would reasonably accrue 
to the contractor in respect of work then actually done by him in the 
premises, and what was the value of any plant and materials upon the 
site or sites of the works for use or sale as the case may be, and such 
determination and valuation shall be final and binding.^") 

Sums Due after Expulsion or Forfeiture, 

183. No money shall be due or payable to the contractor after an 
expulsion, or a determination under clause 181, or after an abandonment 
of the work by the contractor, until the [engineer] architect shall have 
certified the sum, if any, due to the contractor, after deducting the 
amount, if any, at which he assesses the cost of completion over and 
above the amount of the contract price, and then only for the amount 

(a) It ia moet important that the eBgineer [architect] should value the work done at the date of the 
forfeiture, because a forfeiture of moneys due under a building contract is considered in the nature of 
a penalty {Eangtr v. Chreat We*i«m Sailway Company (1854; 6 H.L.C. 72). The employer is given a large 
discretion in completing, and so long as he is not negligent or fraudulent, his expenditure will not be 
as closely scanned as that of a mortgagee in possession : Fulton v. DoniotU (1886), 4 New Zealand 
L.B.B.C. 207. 
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of tlxe certifioate subject always to such deduction as the employer has sect. 4 
power to make for penalties, and if the [engineer] architect shall certify 
that such cost of completion (after using up such materials as in the 
opinion of the [engineer] architect are suitable for the work, and after sale 
of the remainder of the materials and plant sold and delivered by the 
contractor to the employer under the provisions of clause 166) has 
exceeded the 'balance in hand, and if the [engineer] architect shall 
certify the amount thereof, the contractor shall pay to the employer the 
difference. 

Penalties Payable after Forfeiture. 

184. Upon or after an expulsion, or a determination under clause 181, 
or upon or after an abandonment of the work by the contractor, the 
architect [engineer] shall fix and certify a date when, in his opinion, 

• the works could be completed, after allowing additional time for delay 
caused by the expulsion, determination, or abandonment, and after 
allowing additional time for delay caused, or likely to be caused, by 
obtaining another contractor, or in engaging other persons to complete the 
works, and such date when fixed and certified shall for the purpose of 
ascertaining the penalties due from the contractor to the employer be 
considered the actual date when the contractor completed the works, 
and the contractor shall thereupon pay to the employer the penalties 
provided for in clause 158 for the period from the date or dates, or from 
the expiration of the time or times fixed by the contract, or by the 
engineer [architect] in reduction or extension thereof under clause 151 
up to the date fixed and certified by the architect [engineer] under this 
clause, when in his opinion the works could be completed. The 
architect's [engineer's] decision as to all matters of time and penalties 
shall be final and conclusive. 

DISPUTE PREVENTION. 
Powers of Architect to Value and Certify. 

185. In order to prevent disputes from arising either during the progress 
of the work, or after its completion or after the determination of the 
contract, or after the abandonment of the works or the contract by the 
contractor as to any question, right, claim, matter, or thing whatsoever in 
any way relating to the contract, specification, plans, drawings, details, 
instructions, orders, requisitions, and these conditions, or otherwise 
concerning the execution or failure to execute the said works or to 
perform the contract by any of the parties thereto and (without thereby 
limiting the foregoing general provision for preventing disputes) in 
order to prevent disputes from arising at any of the times hereinbefore 
mentioned or at any other time : 
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Part 2. (a) As to all questions, doubts, discrepancies, and inconsistencies as to 

the construction, meaning, or effect of the contract, or of any 
document forming or alleged by either party to form the contract 
or as to all doubts, discrepancies, and inconsistencies in the 
meaning of the drawing, specifications, and other documents 
thereto annexed and of all further drawings, details, and 
instructions supplied of given at any time by the engineer 
[architect] : 

(b) As to any matter of fact upon the determination whereof the 

powers of the engineer [architect] or the employer or the rights 
or duties of any of the parties to the contract are to arise or 
depend : 

(c) As to the assessment of the amount of costs ^^ expenses 

which the employers or the engineer [architect] may have paid 
or become liable to pay under the contract or in the exercise 
of the powers thereof, or arising out of any breach of the 
whole or any part of the contract by the contractor : 

(d) As to the assessment of damages for breach of contract by 
either party to the contract and of all facts giving rise to such 
damages or claims therefor : 

(e) As to all questions of measurement, valuation price, and prices of 

work and materials and labour at all times, and as to all sums 
due or claimed to be due to the contractor from the employer : 

(f) As to the time when the contractor completed the work and as 

to the time when he should have completed it : 

(g) As to the quality or kind of work and materials : 

(h) As to the sufficiency of all tests made by the contractor : 
(i) As to any matter or thing left to or dependent upon the decision, 
valuation, opinion, or certificate (whether for payment or satis- 
faction or for time allowance or otherwise) of the engineer 
[architect] : 

(k) As to any extras, additions, alterations, deviations, deductions, or 
omissions in connection therewith or independent thereof, arising 
out of the employment of the contractor by the employer or 
his engineer [architect] : 

(l) As to whether any questions between the parties are or are not 
within this clause and : 

(m) As to all other matters and things (except as hereinbefore 
provided) : 

the engineer's [architect's] decision, measurements, valuation —^ opinion 
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in writing in the form of a certificate shall be final, binding, and s«ct. 4. 
conclusive upon the contractor and the employer, and the certificate and 
certificates of the engineer [architect] shall not be set aside by reason 
of any charge or allegations of fraud ^ collusion, ^ bias. 

The certificate in writing of the engineer [architect] shall be a 
condition precedent to any claim by the contractor, and the absence 
thereof shall not be dispensed with by reason of any charge or 
allegation of fraud ^ collusion,^") ^ partiality or bias, and the con- 
tractor shall have no right to any payment unless the engineer [architect] 
shall have so certified, and then only for the amount of such certificate. 
Provided always that the engineer's [architect's] powers under the 
contract and under this clause shall be limited in the manner hereinbefore 
mentioned in clause 176. 

Engineer or Architect not Arbitrator. 

186. In exercising the powers and duties in the last clause mentioned, 
the engineer [architect] shall not act judicially or as arbitrator, but shall 
decide solely by the use of his eyes, his knowledge, and his skill, and 
shall be considered to be seized of all the facts necessary for him to 
form his opinion, make his measurement, or valuation, ^ give his 
decision ^ give or refuse his certificate, and he shall certify at such 
time and in such manner as he shall think proper, and he shall not be 
bound to give any reason to the contractor for or any particulars of his 
certificate, or any reason for his not certifying, and no objection shall 
be taken by the contractor to the certificate of the engineer [architect] 
being a condition precedent to any claim by the contractor from the 
employer, or as to the validity, finality, or binding nature of the 
certificate or certificates on the ground that the engineer [architect] is, 
or was, disqualified by interest in the subject of the claim, certificate, or 
decision, or opinion, or that he is the servant of the employers, oi: by 
reason of any charge, or allegation of fraud, ^ collusion, ^ bias, or 
that the claim arises out of or in consequence of the engineer's 
[architect's] acts of omission or commission, however negligent, or that 
the engineer's [architect's] knowledge of facts is not gained personally, 
or that his knowledge is taken from the reports of his assistants, 
inspectors, servants, or agents, or that the contract is at an end, or that 
the claims do not arise under the contract, but are outside or 
independent of it [or that the engineer's [architect's] decision, opinion, 
certificate, measurement, ^ valuation is made, given, or formed, or that 
his certificate is refused in consequence or by reason of his having 
consulted the consulting engineer in fonliing his opinion, or making 

(a) A claoae to this effect waa held valid in TullU y. Jaewn (1892), 8, Ch. 441. 
For a oontrary opixuon see Bedmond y. WifnM (1892), IS N.B.W.Eep. (Law) 89. 
II. Z 
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Puts. liiB measurement, ^ valuation, ^ giving or refusing his certificate, 
whether such consultation with the consulting engineers has taken place 
upon his own initiative, or by or at the request of the employer, and 
whether such consultation has taken place by or at the request of the 
employers made to the engineer or to the consulting engineer], it 
being agreed between the parties that all matters incidental to or in 
connection with the works and the contract and all claims arising in 
consequence of the contractor and employers having been brought into 
the relationship of contractor and employer in reference to the works 
should be decided by the engineer [architect] in the manner hereinbefore 
mentioned, (a) 

Powers of Architect to Depute. 

187. In valuing and estimating, the architect [engineer] shall be at 
liberty to employ a surveyor or surveyors, and to adopt his or their 
facts, dimensions, figures and prices as his own, without thereby affecting 
the finality or validity of his decision or valuation. <*^ 

Extension of Contractor's Liability. 

188. It is expressly provided and agreed that no final or other 
certificate shall, under any circumstances, cover or relieve the contractor 
from his liability for any fraud, default [or wilful deviation ^*^] from this 
contract and the works described in the drawings and specifications, but 
he shall remain responsible for years from the time of the 
completion of the works for such fraud, ^^^ default [or wilful deviation],^*^ 
and for the consequences thereof, whether the same shall be discovered 
before or after the granting of such final or other certificate.^*^ 

(a) When the engineer or architect has to value at a particular time, it would aeem that time is 
of the esaenoe of the contract, and a valuation on the following day will not comply with the condition : 
Mankail v. Powell (1846), Q.B. 799 ; 16 L. J. Q.B. 6. 

(6) The above clanae is included in the architect's powers as a valuer and dispute preventer, provided 
iliat he does not delegate his judgment ; and it is also implied that an architect cannot perform every 
ministerial or clerical act connected with a building contract : see CUmruee v. Clarke (1879X antt p. 207. 

(c) Tlie words in brackets are ambiguous, and should be omitted : see per Day, J., 
in London School Board v. Wall^ ante vol. 2, p. 36. 

(d) Per Denman, J., " I am not of opinion that it was the intention of clause 22 
" (x) of the conditions that in such a case as this the Board should be entitled to go 
" beliind the architect's certificate at any time witliin four years, as contended for 
** by the plaintiff. I do not think that the cases relating to liability for fraud of an 
" agent apply to such a case, or that defendant in the absence of personal fraud can be 
" rendered responsible, however fraudulent the conduct of the plumber may have 
" been : " London School Board v. Johnson^ ante vol. 2, p. 191. 

(«) The above clause is taken from the contract in London School Board v. WM 
(1890), ante vol. 2, p. 36, and is not consistent with the following clause, which w^as 
contained in the same contract. 
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Any defects, shrinkage, and other faults, which may appear within four months from the completion 
" of the works, and arising out of defective or improper materials or workmanship, are upon the 
direction of the architect to be amended and made good by the contractor at his own ooet, unless the 
architect shall decide that he ought to be paid for the same, and in case of default the Board may 
recover from the contractor the cost of making good the works." 
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Architects or Engineer's Substitute, Beet. 4. 

189. In the event of the contractor or the employerbeing dissatisfied with 
any act or omission of the engineer [architect], either party may at any 
time and from time to time before the expii'ation of the engineer's 
[architect's] powers, give notice in writing to the other party, and to the 
engineer's [architect's] substitute hereinafter mentioned, that he is 
dissatisfied with the engineer [architect], or any of his decisions, 
certificates, requisitions, orders, measurement, or valuation, or opinion, and 
thereupon thef ollowing powers shall arise, provided that the . contractor 
shall not on that or any account delay the performance of the contract. 

The party dissatisfied shall call in A.B. or CD., herein referred to as 
the engineer's [architect's] substitute, who shall act in the place of the 
engineer [architect], and who shall have all the powers of the engineer 
[architect], and in addition thereto power to revoke any acts of the 
engineer [architect] and to substitute his decision, measurement, valuation, 
opinion, or certificate for that of the engineer [architect], as the case may 
be, and shall have power at any time to certify what sum is due from 
either party to the other for his costs and expenses, and the costs and 
expenses of either or both parties arising from his being called in. 

lyuration of Powei*s of Engineer or Architect and the Employer, 

190. The power of the engineer [architect] and the employer, and the 
liabilities of the contractor shall continue from the dat^ of the signing 
of the contract by the contractor until the contractor is finally released 
from all liability to the employer, either by the engineer's [architect's] 
final certificate payment after the period of maintenance, or by agreement 
in writing with the employer, and until all claims by the contractor 
against the employer have been determined by the ^igineer [architect], 
or have been released in writing by the contractor. 

In the event of forfeiture, abandonment, determination of the contract, 
or extension of time for completion, the engineer's [architect's] powers 
shall continue until all questions between the employer and the 
contractor, or anyone claiming xmder the contractor, have been finally 
settled and determined. (*> 

(a) The importance of makiiig the architect's powers continue after an abandonment by the contractor 
is explained, vol. 1., chap, x., sect. 3, ante. 

Unless it is specially provided it would seem that in the case of rescission, forfeiture, or abandon- 
ment, arbitration is not a condition precedent in such events. 

Per Gillies, J. : The arbitration clause was evidently intended to deal with disputes arising within 
and during the execution of the contract. The present dispute, if this action may be so called, is one 
arising outside the contract in consequence of its rescission although the possibility of that resdssion 
arises out of the provisions of the contract itself under section 16 of the general conditions. A reference 
to arbitration, therefore, was not a condition precedent to the right of the plaintiff to bring his action. 
Bell V. Keeting (1888), 7, N.Z.L.R. 156. Clause 10 above referred to is tdentical with clause 19 of the 
conditions of the Royal Institute of British Architects, and the arbitration clause is the same as clause 
20 of those conditions, poU, 

z2 
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Power to Cancel Certificates, 

191. The engineer [architect] shall be at liberty and shall have power to 
alter, cancel, or annul any certificate (other than a final certificate given 
after the period of liability hereinbefore referred to), or to rectify 
any mistake therein, and to cancel or alter any orders, drawings, or 
instructions; and any certificate, order, drawing, or instruction given in 
the place of such cancelled certificate, order, drawing, or instruction 
shall be equally binding upon the contractor. 

Discretionary Use of Powers. 

192. The engineer [architect] and the employer shall have discretionary 
power to use, or not use, or to waive entirely, or forego the remedy for 
the breach of any of these conditions, and the contract shall remain in 
full force and virtue although the engineer [architect] or the employer 
may not have enforced imy of the said conditions either in whole or 
part ; but such foregoing shall not relieve the contractor from liability 
for a subsequent breach of such condition, nor for the breach of any 
other condition. 

ARBITRATION. 

If an arbitration clause is desired, then the following clause may be inserted, which 
is drawn so as to oust the jurisdiction of the Court until the award is given, and so as 
to do away with the necessity of the arbitrator hearing evidence. Per Mellish, L.J. : 
" A contract may be so framed as under ordinary circumstances to take away the 
** jurisdiction of Courts of Law and Courts of Equity to determine what is the amount 
" payable under the contract. Wherever, according to the true construction of the 
" contract, the party only agrees to pay what is certified by an engineer, or what is 
" found to be due by an arbitrator, and there is no agreement to pay otherwise, that 
*' is to say, in every case where the certificate of the engineer or arbitrator is made a 
" condition precedent to the right to recover, there the Court has no right to dispense 
" with that which the parties have made a condition precedent, unless, of course, there 
" has been some conduct on the part of the engineer or the company which may make 
" it inequitable that the condition precedent should be relied upon " : Sharpe v. S(m 
Paulo Railway Company (1873), L.R. 8 Ch., App. 597 at p. 612. 

Arbitration Clause, 

193. In case any dispute shall arise during the progress or after the 
completion of the works, whether the contract has been abandoned, 
rescinded, or determined by forfeiture or otherwise, whether the claims 
arise under the contract or from the breach, rescission, or abandonment 
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thereof, exoluaive of all questions^*) within the powers of the engineer g^t t 
[architect] under clause 185 [orthe architect's substitute if called in as herein- 
before provided], it shall be referred to the arbitration of A.B., engineer 
architect], or in case of his death, refusal, or incapability to act, then 
to CD. [engineer] architect, subject to the terms and provisions of the 
Arbitration Act, 1889, and any statutory modification thereof. [The 
said A.B. or CD. shall not be required to hear or receive any formal 
evidence, and shall have power to view the subject matter of the disputes 
with or 'without a shower or agent appointed by each side, and require 
anything to be done which he thinks necessary for the proper inspection, 
viewing, or testing the matter in dispute, and to determine all questions 
and disputes as engineers [architects] do by their knowledge and skill 
in the subject of the dispute, and to order the costs thereof, and the 
costs of the reference and award to be borne by such parties or either of 
them, and in such proportions as he shall think fit, and to tax the amoimt 
thereof. 

Provided always that the employer shall not be liable to any 
claim in respect of any such dispute until the liability and the 
amount of the liability of the employer in respect of the claim 
shall, if not admitted, have been referred to and determined by such 
arbitrator, whose award thereon shall be a condition precedent to any 
liability of the employer or any right of action against the employer in 
respect of the claim.<*^ 

Arbitration Clause in Hohenzollem Actien Oeselhchaft and City of 
London Contract Corporation (1886), ante vol. 2, p. 17. 

The following olanoe is taken from the above caae, except that the Arbitration Act, 1880, is substituted 
for the now repealed provisions of the Common Law Procedure Act. The court there held that " all 
disputes" included questions within the certificate of the engineer, owing it would seem to the 
engineer's certificate not being a condition precedent, or, in other words, not being final. In order, 
therefore, to avoid any doubt, the words " including all questions required to be certified for by the 
" engineer whether certified by him or not," or the words " exclusive of all questions required, etc.," 
whichever interpretation is desired, should be inserted. 

All disputes are to be settled by the engineer to the purchasers, and the engineer to 
be appointed by the vendors or their umpire in case of difference. Such arbitration 
to be conducted in conformity with the Arbitration Act, 1889, or any statutory 
modification thereof. 

(a) This clause, exdoding as it does any dispute within the powers of the architect, is 
practically very limited. The only probable cases of dispute which could arise under the danses are, 
(i.) whether the engineer or architect has or has not exercised his powers, and(ii.) whether or not he has 
any power to exercise them, and (ill.) whether in any particular instance he has exceeded his powers. 

(ft) Ibis proviso makes arbitration a condition precedent to payment: see Trainw v. Fkmnix Firt 
In$, Co, (1801), 8 Times L.B. 87, and Caledonian Inturanee Co, v. Qilmour (ISM), App. Gas. 86. 
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Contractor's Arbitration Clause. 

If a contract in favour of the contractor is desired, the dispute prevention clause 
must be omitted, and the word " reasonable " be substituted in place of the words 
" in the opinion of," wherever the contract so admits, and the arbitration clause must 
give the contractor only, and not the employer, the right to dispute the decisions of 
the engineer or architect. 

194. In case the contractor shall be dissatisfied with any decision, 
valuation, measurement, opinion, requisition, or order of the engineer 
[architect], or in case of any other dispute or difference between the 
contractor and the engineer [architect], such dispute shall, at the option of 
the contractor, be referred as hereinafter mentioned, but in case of any 
dispute between the contractor and the employer not hereinbefore 
provided to be referred at the option of the contractor as to any matter 
or thing arising out of the performance, or non-performance, of the 
contract by either party to the contract, all such disputes shall be 
referred to the arbitration of A.B. engineer [architect], or in case of his 
death, refusal, or incapability to act, then to CD., subject to the 
terms and provisions of the Arbitration Act, 1889, and any statutory 
modification thereof/*^ 

General Arbitration Clause (Alternative). 

195. In case any dispute or difference shall arise during the progress of 
the works, or after their completion, between the contractor and the 
employer, or the engineer [architect] on his behalf, concerning the 
works, or of the execution or maintenance thereof, or the meaning of 
the contract, or concerning the drawings, or the specifications, or as to the 
instructions, orders, requisitions, valuations, measurements, certificates, 
or opinions of the engineer [architect], or the payments to the contractor, 
or any other matters whatsoever arising out of the contract, or the 
breach thereof, every such dispute shall at the instance of either party be 
referred to and decided by a single arbitrator [by two arbitrators, one 
appointed by the contractor, and one appointed by the employer, and 
an umpire] to be appointed by the President, for the time being, of the 
Institution of Civil Engineers [by the President, for the time being, 
of the Royal Institute of British Architects], [by the President, for the 
time being, of the Institution of Surveyors], [by the Chief Engineer of 
the Local Grovemment Board], and the decision of the arbitrator [the 
arbitrators, and in case of the arbitrators not agreeing the decision of 
the umpire] shall in every case be binding upon the parties, and every 

(a) It ifl only fair to a contractor that the employer should be bound by the decisionB of his own 
engineer or architect. 
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reference shall be deemed a submission within the meaning of the saot. 4. 
Arbitration Act, 1889, and Acts amending the same, and shall be subject 
to the provisions of such Acts.^"^ 



NOTICES TO CONTEACTOR.. 
Mode of (riving Notices. 

196. The giving to, or leaving at, the usual or last-known place of abode 
in England of the contractor, his executors, or administrators, or the 
giving to his agent or any foreman on the works, of any notices, 
instructions, or drawings, or time, alteration or other orders to be given 
or furnished in pursuance of these conditions or the annexed specification, 
shall be deemed good service or delivery thereof to the contractor, his 
executors, or administrators. 

Withdratcal of Notices, 

1 97. Any notice given by the employer or engineer [architect] under the 
foregoing clauses may with the consent of the contractor be withdrawn, 
and in the event of the withdrawal of a notice of forfeiture the contract 
shall revive subject to all the conditions thereof, as if the notice had 
never been given. 

The importance of the foregoing clanse as to notices of forfeiture will be seen by reference to 
voL 1., chap. X., sect. 3, ante 

Certificates and Notices to be in Writing. 

198. All certificates, notices and time, and alteration orders shall 
be in writing, whether so described herein or not, and unless in writing 
shall not be valid or binding — or be of any effect whatsoever. 

Contract to be Governed by English Late. 

1 99. The said contract shall be governed by the laws of England, and if 
any dispute, or cause of action, should arise between the employer and 
the contractors [not prevented from arising by the said conditions of 
contract] then such dispute, or cause of action, shall be tried and 
determined by the laws of England in England. 

(a) If this clause, or a general arbitration clause, is adopted any part of the foregoing conditions 
which make the decision, certificate, or opinion of the engineer or architect final should be struck out, 
otherwise it might be oi)en to question whether the contiact does not exclude the possibility of dispute 
as to such matters. But it would be seen that if a dispute arises before the architect has certified such 
dispute may be referred : see lAogd v. Mil ward (1896), post, p. 454. 
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WAR DEPARTMENT LUMP SUM CONTRACT.— No. 1 

Army Form K. 1275. 

/7f it tender^ timed undtr ifit ternu contained in the notice dated the day of 

189 \to 

of. is 

to he delivered at t\e War Office, Pall Mall, Ltndon, S. PT., by 12 o'clock 

Dooo, 01) the day of 1 89 , addressed to 

thi Director af Army Contracts, and marked on the outside " tender for 

»• 

The priced bill* of qoiintitles, fally marked on the co?er lo at to eecare identification, tboali 
at the aame time be transmitted as a warate package. 

WORKS. 
To Her Majesty's Principal Secretary of Slate for the War Department, 

Sib, 
lj*er the andersigned (hereinafter styled ^'the contractor"), do hereby 

agree to provide, upon the terms and conditions mentioned and set forth in the terms 
of contract hereunto annexed, all the labour, materials and workmanship, machinery, 
and everything which is, or may be, necessary, in and for the full and entire 
completion, of the works and servioes required in the execution of 

at in the county of 
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8aet.6. 

detailed in the epeoification and drawings, marked 



To bo stated 



Bigned by ff g;,™! 

and dated nndaiBo in. 

- , ^ ^ words at 

for the sum of £ length, 

and farther agree to do and execute (under the same terms and ^i^"?r 

conditions) all authorized additions to, and to allow all or any deductions from, the 

work mentioned in the said speciGcation and drawings, at such price or prices as 

shall be a'warded by the Commanding Royal Engineer of the district, and who, in 

makiAg his alvard, shall adopt the net prices of the bills of quantities upon which 

this tender is founded so far as they are applicable, and where these may not be 

applicable, he shall adopt the ** schedule of prices for works and repairs to War 

*^ Department buildings " that may be in force in his district at the date hereof, t 

per cent, of the total amowU^ calculated at the rates of the respective 

items of materials and workmanship. 

And further undertake that this offer shall not be retracted or with- "I" o>- 

•• We." 
drawn by for and during one calendar month from the date at which it *' Me" or 

is to be delivered, but shall remain binding upon and may be accepted at •* Me " of 

any time during the said period of one calendar month. 

Dated this day of 189 . 

Witneu Signature of \ 

" Contractor " J 

Addresi Address 

{To be signed cUso on the fifth page,) 

« 

TERMS OF CONTRACT. 

1. This contract is to include all labour, materials, and transport which may be Contract 
required for and in the construction of the works shown in the specification and ^^riaSsr* 
drawings ; and the use of all scaffolding, tackle, centreing, machinery, tools, and ^p^°^°' 
other appliances for the workmen, together with the carriage thereof to the spot "oailoiding, 
where they are required to be used and their subsequent removal ; also all necessary appliances, 
tarpaulins or other proper coverings for the buildings whilst in progress. 

2. Until the final completion of the works to be executed under this contract, all PUnt &c., 
temporary buildings, staging, tramways, fixed machinery, and plant provided by the ^^ny of 
contractor for the construction of the said works shall, from the time at which they jJ^Cj^*' 
are placed on the site or sites provided for the said works, become and be the ^o»^^' 
absolute property of the Principal Secretary of State for the War Department (but 

subject to the use thereof by the said contractor or any other person or persons 
employed in his default) and shall not be removable from the said site or sites of the 
said intended works without the previous consent in writing of the Commanding 
Royal Engineer ; but whenever the said works are finally completed, then upon the 
completion thereof, the said temporary buildings, staging, tramways, machinery 
and plant shall be forthwith removed by the said contractor, and upon such removal 
the same shall revest in, and become the property of, the said contractor. 

3. All the materials delivered for the execution of these works, and placed on the Materials 
site or sites for the same, shall thereupon become and be the absolute property of tbepropertj 
the said Principal Secretary, subject, nevertheless, to his right of rejecting the same ^J^l^^^ 
under the sixteenth clause of this contract, and shall not be removed from the said ment. 

site or sites of the said intended works without the previous consent in writing of 



t Here insert (he rait per etni., nsintc the words " aflding thereto " or " deducting ther. n:om|''aa 
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the Commanding Royal Engineer ; but whenever the said works are finally competed, 
then all the materials which remain unused upon the said site or sites sliall be 
forthwith removed by the said contractor, and upon such removal the same shaD 
revest in, and become the property of the said contractor. 

4 The work is be executed with materials of the best quality, in the most sub- 
stantial and workmanlike manner, nnder the inspection and to the entire satisfaction 
of the Commanding Royal Engineer, who shall appoint, from time to time, an officer 
of engineers, clerk of works, or foreman of works, as superintending ofBcer, to 
visit, inspect, and superintend the works. 

5. (a.) The drawings are to be equally binding with the specification, and tlio 
contractor shall conform minutely to the specification and drawings, and to any 
working drawings on an enlarged scale, which the superintending officer may think 
it necessary to provide, during the progress of the work, for explanation or illustra- 
tion thereof to the contractor. (6.) Should any work or articles, obviously intended 
by the drawings, and necessary to complete the works, have been omitted to be 
defined in the specification, the same is to be performed or supplied, according to 
the direction of the superintending officer, without any additional payment. Should 
any difference exist between the drawings and specification, or should there be any 
discrepancy in the figures, scales, or other respects, the decision of the Conunanding 
Royal Engineer shaU be conclusive. 

6. Should the contractor be required by the superintending officer to execute any 
work, or to supply any labour or materials, which, according to his interpretation of 
the contract, are not provided for therein, he shall forthwith give notice, in writing, to 
the superintending officer, that he shall require to be paid for the same as extra 
work. The contractor sliall, however, proceed to act upon such requisition (unless 
or until the same be countermanded), so that neither the execution of the work, nor 
the supply of materials may be delayed by any difference, or controversy, upon the 
construction of the contract ; and it is expressly agreed that no claim shall arise 
under this clause, but upon such notice as aforesaid being given to the superintend- 
ing officer within seven dnys from the requisition to execute work. 

7. (a.) The Principal Secretary reserves to himself the right, without vitiating 
the contract, of deviating from the drawings and specification, provided the total 
value of the works be not thereby reduced more than per cent., nor 
increased more than per cent., the value of all additions and deductions 
being ascertained by measurement, and added to, or deducted from, the amount of 
the contract at the prices mentioned therein. (6.) When such deviations are made, 
they shall be evidenced in writing by the Commanding Royal Engineer, and when 
additions or alterations are ordered, the contractor shall have such extra time for 
the completion of the entire contract as shall be named in the order, (c.) No 
surveyor*s charges will be allowed to the contractor on account of measurements 
taken in accordance with this clause. 

8. The contractor shall be allowed, from the time of receiving possession of the 
site or sites weeks for the delivery and arrangement of his plant and 
materials, and at or upon the dkpiration of such period of weeks the 
said works shall be commenced and proceeded in with all due diligence and in regular 
progression, so that the following proportions of the work may be completed at or 
before each of the following periods or dates, namely : — 



and tbe whole shall be finally completed within 



Nora. — The letters in brackets, thus (a), are insertod to facilitate referance from Sect. ^ amU, 
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Sect <>• 
from date of the site or sites being banded over to the contractor, unless the works ^^^ ^^ 

be delayed by reason of specially inclement weather, combinations or strikes of " 

workmen, or other canses beyond the contractor's control satisfactory proof of which 

must be afforded to the Secretary of State for War. 

9. Time shall be considered as the essence of the contract. If, therefore, the Time to bo 
contractor fails to conmience at the date and to proceed in the manner hereinbefore ^traot 
agreed, then the said Principal Secretary shall be at liberty forthwith to adopt all or 

any of the following courses :«-First, to direct the contractor upon the receipt ot the 
order of the Commanding Royal Engineer, on any day named therein, to suspend 
and discontinue the execution of any further works under this contract, and to with- 
draw himself and his workmen from the said site or sites, and either to provide such 
number of men or to purchase such materials, or both to provide the men and to 
purchase such materiab, as to the said Commanding Royal Engineer shall seem fit 
for the due prosecution and completion of the works, and to charge the cost thereof 
to the said contractor ; or, secondly, to make any contract or contracts with any 
other contractor or contractors for the completion of the work, at such times and upon 
such terms as to the Principal Secretary shall seem best, and to charge the excess of 
cost to the present contractor ; or, thirdly, to allow the contractor to proceed, and to 
deduct a sum of per day for each day on which the work 

may be in arrear under clause 8 of this contract : Provided always, that the fines for 
arrears in the work as aforesaid shaH not in the aggregate amount to more than the 
said sum of per day for each day beyond that fixed for 

final completion. Such excess of price or fines may, as ascertained or liquidated 
damages, be deducted from any sums due, or to become due * to the contractor from 
the War Department, under this or any other contract heretofore or hereafter 
existing with the Department 

10. If any difference or controversy should arise between the contractor and the Diflermcos 
superintending officer or the Commanding Royal Engineer, such difference shall denies, 
immediately after it has arisen be referred to the Principal Secretary, whose decision 

shall be final and binding ; but, if so requested by the contractor, before giving his 
decision, the Principal Secretary may appoint one or more competent persons, as he 
may think fit, to investigate and report upon the matters in dispute ; the expense of 
such investigation being charged to the War Department or to the contractor at the 
discretion of the said Principal Secretary. 

11. No foundation shall be laid until the excavation has been examined by the Foundations 
superintending officer, who will give directions to the contractor to proceed. Md'tm^ 

12. The contractor shall give due notice to the superintending officer whenever any d^**®*®*- 
work or materials are intended to be covered in with earth or otherwise, in order Contractor 
that their correct dimensions may be ascertained before being covered, and in default noSoe prior 
of such notice being received, the work or materials shall be uncovered at theiS^k]'"* 
contractor's expense. 

13. The contractor is to suspend the execution of the works, whenever called upon Contractor 
(in writing) by the superintending officer to do so, on account of inclement weather eoeaaUon^ 
or other causes. ^ ^ed. 

14. The Commanding Royal Engineer may at any time forbid any arrangements for Contractor 
underletting any portion of the work under this contract, and the contractor shall uSlenxo^ 
not receive any payment under this contract for works so done after such order. nndcriet. 

15. The said Principal Secretary may also at any time terminate the contract if the Bankniptcy 
contractor shall be adjudged bankrupt, or if under the present or any future Bank- Si^noj. 
ruptcy Act, any receiving order or orders for the administration of his estate shall be 

made against him, and the said Principal Secretary shall be at liberty forthwith to 
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act as provided for by the firat or second course directed in tlie ninth clause of the 
contract, and to hold and retain in his hands all moneys then or thereafter to become 
due to the said contractor, or those claiming under him by this contract, and there- 
out to make good, so far as it may suffice, any loss that may arise from termination 
of this contract as aforesaid. 

16. The superintending officer may, at all times, inspect the works in progress, 
wliether on the premises of the said Principal Secretary' or those of the contractor, 
and test the strength or quality of any materials by mechanical, chemical, or any 
other means, as he shall think necessary, and should he at any time consider any 
portion of them objectionable, or if it shall appear to such officer, at any time during 
the construction^ or prior to the final payment on account of the works, that any part 
thereof has been executed with unsound or imperfect materials (notwithstanding any 
previous test thereof), or unskilful or imperfect workmanship, the contractor shall 
cause the objectionable materials to be instantly removed ofiE the premises, and to be 
replaced by good and suitable materials, and shall rectify or reconstruct the works in 
whole or in part, as the case may be, at his own proper cost and charge ; and, in the 
event of his refusing to do so, within a period to be specified in writing by the 
superintending officer, thefi such officer is to be at liberty forthwith to employ other 
tradesmen to perform the work, and to cause i^aterials to be purchased, and any 
excess of expense thereby incurred is to be defrayed by the contractor, and to be 
deducted in the manner laid down in clause 9. 

17. The contractor, or an agent empowered to act for him, must be constantly on 
the works to recive the orders and directions of the superintending officer, and shall 
furnish such officer, by nine o'clock every morning, with a distribution return of the 
number and description of artificers and labourers employed on the works ; and for 
all works required to be executed by day-work, he shall deliver to such officer by nine 
o'clock on the morning of Tuesday, in each week, two full detailed accounts of 
labour and materials. One of these accounts, if found correct, will be certified by 
the said officer and returned to the contractor, and must be produced at ttie adjust- 
ment of the accounts. The contractor shall furnish on this return a full and detailed 
account of any claim to which he may consider himself entitled for any extra or 
unforeseen work which may have arisen in the progress of his works, in order that 
such claim may be investigated at the time ; and no claim will afterwards be allowed 
which has not been thus included in these returns. 

18. The said Principal Secretary shall always be at liberty to employ his own work- 
men, and to supply his own materials, for any special fittings or workmanship 
arising out of the defensive character of the works, or which are not usually supplied 
by civil contractors. Asphalte work is provided for under a separate contract, 
and similar separate contracts may be made for the supply of any patent or 
registered article, or any article the supply of which cannot be obtained in the 
general market. 

19. If the contractor or his workmen, while engaged in the execution of the 
contract, shall break, deface, injure, or destroy any part of the works belonging to 
the said Principal Secretary, or any private buildings, roads, or grounds, contiguous 
to the premises of the said Principal Secretary on which he or they are employed, 
the contractor shall cause the same to be made good, in a perfect and workmanlike 
manner, at his own expense, and in default thereof the superintending officer shall 
cause it to be done by some other tradesman, the amount thereof being deducted in 
the manner laid down in clause 9. 

20. The contractor sh ill, at his own expense, remove ofE the premises of the said 
Principal Secretary, any nibbish that may have arisen from the execution of the 
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Scot. 5. 
works, and shall, at the like expense, clear ofE nails, remove into store, and stack ITo.L 
away all old materials remaining after the execution of the contract, which old 
materials are hereby declared to be the property of the said Principal Secretary. 

21. The works, until delivered up to the Commanding Royal Engineer, shall Concmctor 
stand at the risk of the contractor, who shall be responsible for, and must make for^ 
good, all damage by fire, weather, or tempest, and for delivery up of the J^^^*^'*' 
buildings and works to the Commanding Royal Engineer, in a clean state and 
complete in every particular at the termination of this contract. The con- insuraiioe. 
tractor shall also, jointly in his own and the name of the Principal Secretary, 

insure the buildings against fire in an approved office, in London or West- 
minster, in such amount as may be considered necessary, increasing the insurance as 
directed, according to the rate of progress ; and he shall from time to time, when so 
required by the Commanding Royal Engineer, produce the policy and receipts for the 
premium. The contractor shall be responsible, also, for the protection and safety of 
aU the premises of the said Principal Secretary, and of all roads, and public 
thoroughfares connected with, or interfered with in the execution of the works 
included in this contract, until the same shall have been finally completed and given 
up as aforesaid. 

22. (a.) The contractor to provide all profiles, templets, and rods, marked with the Contractor 
different heights and widths of the several parts of the works, and to be exclusively rodsT&c. 
and in every respect answerable for the perfect correctness of every part thereof. 

(6.) He will also provide, without extra charge, assistance with everything necessary 
for weighing, measuring, proving or testing the strength of the materials, as may be 
directed from time to time by the superintending officer. 

23. The said Principal Secretary will cause payment to be made to the contractor Term^ of 
in the following manner, namely : — ^A payment to the extent of seventy-five per cent. P*^™*** 
of the work executed shall be made at intervals of not less than one month, until a 
reserve accumulates in the hands of the said Principal Secretary amounting to 

pdnnds, after which the work executed to be paid for in full. The reserve 
shall be retained until months after the final 

completion of the works, and shall and may be applied by the said Principal Secretary 
to make good all or any defects in workmanship or materials that may become 
Apparent in such period, and at the expiration thereof the said reserve, or the balance 
thereof, shall be paid to the contractor, and shall be received by him in entire satis- 
faction and discharge of all claims arising under this contract. 

'24. It may happen that large expenditure has been incurred in the supply of the AdvsncM 
articles and things enumerated in clause 2, and of materials delivered under clause 3 ^ •<»«*nt 
of this contract ; the said Principal Secretary will, therefore, upon the recommendation Mat«rfal«t 
of the Commanding Royal Engineer, authorize an amount to be inserted in the bill on 
account of such expenditure : such amount will probably not exceed one half the 
estimated value of the said articles, things, and materials enumerated in clauses two 
and three of this contract. This item will only be recognised upon the special certi- 
ficate of the officers of the said Principal Secretary, as to quantity, quality, and value, 
and the amount will be deducted, as the said Principal Secretary shall see fit, from 
any subsequent bills which may become due for work fully performed 

25. Payment will be made direct to the contractor, and not to an agent or attorney. Mode of 
within six days from the receipt, at the War Office, of the certificate from the station P^y™***'- 
at which the articles were delivered or the work performed, showing the receipt of 
such articles and the due performance of such work, according to the terms and con- 
ditions of the contract, or within six days after the removal^of objections, if any, 
which may arise thereon. 
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Pftrt 8. 2B. If thft contractor shall, directly or indirectly, by himself or by any one acting 
on hie behalf, give, lend, or promise any money, fee, perquisite or reward (pecuniary 
for or otherwise,) to any person acting in any office or employment under the said 

icratoitles. pnncipal Secretary, on account of anything done or omitted to be done by him in or 
in any way relating to his office or employment, then the said contractor shall forfeit 
and pay for every such offence the sum of £100, and the said Principal Secretary 
shall be at liberty to cancel the contract and to sue at law for the recovery of the 
said sum of £100| and for damages for breach of contract 

Signature of ) 
•' Contractor '* ) 



WAR DEPARTMENT-LUMP SUM CONTRACT FOR 
PERIODICAL SERVICES.— No. 2. 

Army Form K. 1295. 

Thi9 tender^ issued under the terms contahted in the notice dated the day 

oj 189 , to 

of 

IS to be delivered ai the War Office^ Pall Mall, London^ S.W.^by 12 o'clock noon, 
on the day of 18 , addressed to the 

Director of Army ConlraclSy and marked on (he outside '* Tender for Pertodioal 
Services cU " 

The priced bills of quantities, fully marked on the cover so as to secure identification , 
sbonld at the same time be transmitted as a separate package. 

PERIODICAL SERVICES. 
To Her Majesty s Principtl Secretary of State for the War Department, 

Bib, 

••I** or 1^0 undersigned (hereinafter styled '* the contractor **), do hereby agree to 

"We." provide upon the terms and conditions mentioned and set forth in the terms of 

contract hereunto annexed, all the labour, materials, workmanship, machinery, and 

everything which is, or may be, necessary, in and for the full and entire completion 

of the works and services required in the execution of periodical services and repairs 

incidental thereto at in the county of 

To be stated detailed in the specification, and dated 
in figures J . , . 
and Also In and signed by 

SS^r* f 0^ t^o sum of £ ^ 

"ij* or and further agree to do and execute (under the same terms and conditions) 

all authorized additions to, and to allow all or any deductions from, the work 
mentioned iu the said specification, at such price or prices as shall be awarded by 
the Commanding Royal Engineer of the district, and who, in making his award, shall 
adopt the net prices of the bills of quantities upon which this tender is founded so 
far as they are applicable, and where these may not be applicable, he shall adopt the 



••We." 
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'* schedule of prices for works and repairs to War Department buildings" that 1^0.3. 

may be in force in his district at the date hereof, f 

peir cent, of the total amount^ calculated at the rates of the respective items of 
materials and workmanship. 

And further undertake that this offer shall not be retracted or withdrawn ||^' ^ 

by for and during one calendar month from the date at which it is to be "Me'* or 

delivered, but shall remain binding upon and may be accepted at any time "Me" or 

during the said period of one calendar month. " ^^'* 

Dated this day of 189 • 

Witness' 9 \ Signature of \ 

Name ] "" OorUr actor '' § 

Address Address 

{To he signed also on the fifth page,) 

TERMS OF CONTRACrr. 

1. This contract includes all labour and materials which may be required in Bxtent of 
limewhiting, whitening with whiting and size, colouring, tarring, painting, paper- i^oraded. 
hanging, &c., the several buildings, portions of buildings, and other work described 
in the specification, and all scaffolding, tackle, tools, and other appliances for the 
workmen, together with the carriage thereof to the spot where they are required to 
be used, and their subsequent removal ; also all necessary protection of the work 
during its progress, together with the previous necessary repairs to the said 
buildings, &c., which are situated as follows : — 



2. The work is to be executed in accordance with the specification and with Work to b« 
materials of the best quality, in the most workmanlike manner, under the inspection qai^y, 
and to the entire satisfaction of the Commanding Royal Engineer, who shall appoint 

from time to time, an officer of engineers, surveyor, clerk of works, or foreman of 
works, as superintending officer, to visit, inspect, and superintend the works. 

3. The Secretary of State reserves to himself the right of deviating from the Socreury 
work described in the specification, either by adding thereto or diminishing therefrom, mi^ deviate 
without vitiating the contract, the value of such additions or alterations being SSJSJijy^g, 
ascertained by measurement, and added to, or deducted from, the amount of the 
contract, at the prices therein mentioned ; but no such deviation will be admitted by 

the said Secretary of State unless supported by the written order of the Commanding 
Royal Engineer. Should the amount of additional work be such as fairly to entitle 
the contractor to an extension of time, the circumstances will be taken into con« 
sideration by the Secretary of State, whose decision upon the case shall be final. 

4. The work shall be proceeded with in the order in whicb the superintending inipeotion 
officer directs, and every portion of the work embracing more than one process shall aiffTnnt^ 
be subject to his examination on the completion of each, and the contractor shall give "^^ffM. 
due notice before the succeeding one is begun, but no de&ult of this examination 

will exonerate the contractor from the penalty for bad work. 



t Here iiiMrt the rate ptr end,, lulxig the words "adding thereto" or "dedaotioBr therefrom," at 
the eaee m^y require, or erase the words in itallos if desiroiu to abide \xj the net prices speoilled. 

n. AA 
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6. Should the contractor be reqaired hy the raperintending officer to execnte any 
work, or to supply any labour or materialn, wliich according to his interpretation of 
the contract, are not provided for therein, he shall forthwith give notice, in writing, 
to the superintending officer, that he shall require to be paid for the same as 
extra work. The contractor shall, however, proceed to act upon such requisition 
(unless or until the same be countermanded) so that neither the execution of the 
work, nor the supply of materials may be delayed by any difference, or controversy, 
upon the construction of the contract ; and it Ib expressly agreed that no claim shall 
arise under this clause, but upon such notice as aforesaid bein«: given to the 
superintending officer within seven days from the requisition to execute work. 

6. The works are to be commenced so soon as the contractor shall receive 
possession of the building or rooms, or within seven days after the issue of the 
order of the Commanding Royal Engineer to proceed with the execution of the work 
as may last happen, and the contractor shall proceed therein with such expedition as 
shall be satisfactory to the Commanding Royal Engineer, and as may be considered 
by him fair and reasonable in order that the work may be carried out with all doe 
diligence and in regular progression, and as the seasons of the year will admit, so 
that the following proportions of the work may be completed within the time 
specified opposite each station, building, or portion of building, namely : — 



Time to ba 
eesence of 
contract. 



from the date the contractor is put in possession. The detailed periods for comple- 
tion specified are not accumulative, as the whole of the works included in this 
contract are to be finished and completed, and the whole of the premises are to be 
banded back by the contractor to the proper officer within 

from the date of the order from the Commanding Royal Engineer to commence the 
execution of the work, unless the works be delayed by reason of specially inclement 
weather, combinations or strikes of workmen, or other causes beyond the contractor's 
control, satisfactory proof of which must be afforded to the Secretary of Stata 

7. Time shall be considered as tlie essence of the contract. If, therefore, the 
contractor fails to commence at the time and to proceed in manner hereinbefore 
agreed, the said Secretary of State shall be at liberty forthwith to adopt all or any 
of the following courses : — First, to direct the contractor, upon the receipt of the 
order of the Commanding Royal Engineer, on any day named therein, to suspend and 
discontinue the execution of any further work under this contract, and to withdraw 
himself and his workmen from the said premises, building, or rooms, and either to 
provide such number of men or to purchase such materials, or both to provide the 
men and to purchase such materials, as to the said Commanding Royal Engineer shall 
seem fit for the due prosecution and completion of the works, and to charge the cost 
thereof to the said contractor ; or, secondly, to make any contract or contracts witli 
any other contractor or contractors for the completion of the work, at such times and 
upon such terms as to the Commanding Royal Engineer shall seem best, and to charge 
the excess of cost to the present contractor j or, thirdly, to allow the contractor to 
proceed and to deduct a sum of 

per day for each day on which the work may be in arrear, under clause 6 of this 
contract (although it may have been found necessary after the expiration of the 
time or times so specified, but before the actual completion of the service, to re- 
occupy any iK>rtion8 of the premises, building^ or. rooms, which have been banded 
over to him) : Provided always, that the fines for arrears in the work as aforesaid 
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thai] not in the aggregate amount to more than the said sum of Vo. s. 



per day for each day heyond that fixed for the final completion. Such 
excess of price or fines, may, as ascertained or h'quidated damages, be deducted 
from any sums due, or to become due to the contractor from the Secretary of State, 
under this or any other contract heretofore or hereafter existing with the Secretary 
of State. 

8. If any difference or controversy should arise betweeo the contractor and the Differencefi 
superintending ofiBcer or the Commanding Royal Engineer, such difference shall JiSei*^*^ 
immediately after it has arisen be referred to the Secretary of State, whose decision 

shall be final and binding ; but, if so requested by the contractor, before giving his 
decision, the Secretary of State may appoint one or more competent persons, as he 
may think fit, to investigate and repoit upon the matters in dispute ; the expense of 
such investigation being charged to the War Department or to the contractor at the 
discretion of the said Secretary of State. 

9. The contractor shall, if required, deliver upon the War Department premises Delivery of 
before commencing work, sufficient materia] to complete the whole of the services JJJd**^*** 
included in this contract, or such portions as may be directed by the superintending BampleR. 
officer, who shall test the strength or quality of any materials by mechanical, chemi- 
cal, or any other means, as he shall think necessary, for which purpose the contractor 

shall supply in vessels suitable for transport, and free of charge, such samples for 
testing, as the superintending officer may require, and should the latter at any time 
consider any portion of them objectionable (notwithstanding any previous test 
thereof), the contractor shall cause the objectionable materials to be forthwith re- 
moved off the premises, and to be replaced by good and suitable materials at his own 
proper cost and charge ; and, in the event of his refusing to do so, within a period 
to be specified in writing by the superintending officer, then such officer is to be at 
liberty forthwith to employ other tradesmen to perform the work, and to cause 
materials to be purchased, and any excess of expense thereby incurred is to be de- 
frayed by the contractor, and to be deducted summarily from any sums due or to 
become due to him from the said Secretary of State. The whole of the paint, &c., 
to be mixed on the War Department premises. The water required for the work 
will be supplied gratis by the War Department, but it must be conveyed to the places 
required by the contractor. 

10. The contractor is to suspend the execution of the works, whenever called Oontrflctor 
apon, in writing, by the superintending officer to do so, on account of inclement necufioD^ 
weather or other causes, and the Secretary of State shall be the sole judge of what q^I^ 
extension of time shall be allowed on account of such suspension. 

11. The Commanding Royal Engineer may at any time forbid any arrangements Ckmtraotor 
for underletting any portion of the work under this contract, and the contractor ^r^idden 
shall not receive any payment under this contract for work so done after such order. ^ ^inderiet. 

12. The contractors shall not employ any artificers or labourers on the work Artiflcen 
included in this contract but such as are efficient and of good character, and if at to be 
any time the superintending officer should object to any workmen, they shall no ^^^^ 
longer be employed. 

13. The contractor, or an agent empowered to act for him, must be constantly on Ccmtraetor 
the works to receive the orders and directions of the superintending officer, and he a^nt^on'^ 
shall furnish such officer by nine o'clock every morning, with a distribution return of paifyimd 
the number and description of artificers and labourers employed on the works ; and weekly 
for all works required to be executed by day work, the contractor shall deliver on 

the morning of Tuesday in each week two full detailed accounts of labour and 
materials. One of these accounts, if found correct, will be certified by the super- 

AA 2 
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^*rt2. intending officer, and mnst be produoed at the adjustment of the aooonnt, or the 

claim may be disallowed. 

iDjni^ to 14. If the contractor or his workmen, while engaged in the execution of the 

roalhirftc.' contract, shall break, deface, injure, or destroy any part of the works belonging to 

the Secretary of State, or any private buildings, roads, or grounds, contiguous to the 

premises of the Secretary of State on which he or they are employed, the contractor 

shall cause the same to be made good, in a perfect and workmanlike manner at his 

own expense, and in default thereof the superintending officer shall cause it to be 

done by some other tradesman, the cost thereof being deducted in the manner laid 

down in clause 7. 

Gontrsetor 15. The works, until deliyered up to the Commanding Royal Engineer, shall stand 

f^ Md-^ ^ ^^ ^^ ^^ 0^ ^^® contractor, who shall be responsible for, and must make good, all 

flre^io^™ damage by fire, weather, or tempest, and for delivery up of the buildings and works 

to the Commanding Royal Engineer, in a clean state and complete in every particular, 

at the termination of this contract. All the glass in the sashes will be handed over 

to the contractor, and he must, after the completion of the work, give it over to the 

Royal Engineer Department in a perfect state, free from all cracks and breakages, 

and quite dean. 

insannoe 16* In the case of a contract for the execution of internal periodical services, the 

foMntorDaJ <^ontractor shall jointly in his own and the name of the Secretary of State< insure the 

P^oj^ca' buildings against fire in an approved office in London or Westminster, in such amount, 

not exceeding £500, as may be considered necessary by the Commanding Royal 

Engineer, to cover the risk of damage by fire to any buildings in the possession of the 

contractor, who shall from time to time, when so required by the Commanding Royal 

Engineer, produce the policy and receipts for the premium. 

Ctontraotor 17. The contractor shall, at his own expense, remove off the premises of the Secre- 

rabb^T* tary of State, any rubbish that may have arisen from the execution of the works ; 

all the floors of rooms passages, staircases, Ac, shall be washed and left clean and 

fit for occupation ; and fittings, and any furniture remaining in the building, which 

may be soiled or damaged, shall be cleaned and repaired, and left in a perfect state 

on the completion of this contract, the contractor repairing at his own cost all defects 

not noted at the first transfer. 

Workmoi 18. All workmen will have to change their dress at each time of passing in or out 

oiothi?^* of any magazine or laboratory, and to conform to the working hours of such store or 

fto., fto, manufacturing establishments as are in occupation. 

Partiet 10. Parties tendering should verify the quantities, for the accuracy of which the 

to^mako^^ Secretary of State will not be responsible, and they should also make themselves 
acf naSiS thoroughly acquainted with the nature of the works herein specified. No claim for 
with all extras wiU be admitted from their having failed to do so. The buildings^ can be 
^'^ ° inspected on any week day between the hours of 11 a.m. and 4 p.m., with an order 

obtained at the local Royal Engineer office. 

Prorision of 20. The contractor shall provide for a sum of £ to be expended as 

T^^t!' m^y he diiected by the superintending officer in such carpenter's, smith's, or other 

work as may be required for the necessary repairs to the buildings, fences, and 

fitments preparatory to painting. The work done in repairs to be measured and 

Adjtutment valued by the schedule of contract for works and repairs to buildings of the War 

amoant Department now in force in the district subject to the percentage, if any, stipulated 

wiSb^ib^ in this contract, and any saving of cost or excess over the sum herein stated shall form 

sum a deduction from or an addition to the amount of this contract. Stopping, reputty- 

^^^ ing, and any other repairs which are specifically provided for will not be included in 

this valuation. 



VfAR DEPARTMENT CONDITIONS. 873 

21. If the contaractor shall, directly or indirectly, by himself or any one acting on No. 8. 



his behalf, give, lend, or promise any money, fee, perquisite, or reward (pecuniary forfeiture 
or otherwise), to any person acting in any office or employment under the Secretary o' gratui- 
of State, on account of anything done or omitted to be done by him in or in any 
way relating to his office or employment, then the said contractor shall forfeit and 
pay for every such offence the sum of £100, and the Secretary of State shall be at 
liberty to cancel the contract and to sue at law for the recovery of the said sum of 
£100, and for damages for breach of contract. 

22. The Secretary of State will cause payment to be made to the contractor in the Tenns of 
following manner, namely : — A payment to the extent of seventy-five per cent, of w^-^^ 
the work executed shall be made at intervals of not less than one month, until a 
reserve accumulates in the hands of the said Secretary of State, amounting to 

pounds, after which the work executed to be paid for in full. 
The reserve shell be retained until months after the final completion 

of the works, and shall and may be applied by the said Secretary of State to make 
good all or any defects in workmanship or materials that may become apparent in * 

such period, and at the expiration thereof the said reserve, or the balance thereof| 
shall be paid to the contractor, and shall be received by him in entire satisfaction 
and discharge of all claims arising under this contract. 

23. Payment will be made direct to the contractor, and not to an agent or Mode of 
attorney, within six days from the receipt, at the War Office, of the certificate from P^y"®*^*- 
the station at which the articles were delivered or the work performed, showing the 
receipt of such articles and the due performance of such work, according to the 

terms and conditions of the contract, or within six days after the removal of 
objections, if any, which may arise thereon. 

24. In the event of the bankruptcy or insolvency of the contractor, the contract Bankrnptcy 
may be determined by the said Secretary of State, who shall be at liberty forthwith %^^ 

to act as provided for by the first or second course directed in the seventh clause of 
the contract, and to hold and retain in his hands all moneys then or thereafter to 
become due to the said contractor, or those claiming under him by this contract, 
and thereout to make good, so far as it may suffice, any loss that may arise from 
termination of this contract as aforesaid. 

25. Should this tender be accepted, a duplicate thereof, stamped with a sixpenny contraet to 
stamp in accordance with the "Stamp Act, 1870," must be signed by the contractor. ^««'*«*«^ 
Such stamped tender shall then, to all intents and purposes, take the place of the 
original tender. The stamped form will be provided by the War Office, but the 

cost of the stamp shall be defrayed by the contractor, and will be deducted from his 
first account 

Wiinesa Signature of \ 

'* Contractor* i 



WAR DEPARTMENT CONTRACT ON A SPECIAL 
SCHEDULE OF PRICBS.-No. 8. 

This tender is to he delivered at the War Officey PaU Mall, London, S,W., by 
12 o^clock noon, on the day of 

18 , addressed to the Director qf Army Contracts, and marke<l on the 

cutside " Tender for work at ." 
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WORKS BY MEASUREMENT. 
To Her Mqfesty'i Principcd Secretary of State for the War DepartmenL 

SlB, 

, the midersigiied (hereinafter styled ''the contractor**), hereby agree, 
provided this tender be accepted, within one calendar month from the date on which 
it is to be delivered, to provide upon the terms and conditions herein set forth all the 
labour, materials, workmanship, machinery, and everything which is, or may be 
necessary, in and for the full and entire completion of the works and services 
required in the execution of 

at in the County of 

detailed in the specification, and drawings marked 
signed by 

and dated and also to do and execute all 

authorised additions to, and to allow all or any deductions from, the works mentioned 
in the said specification and drawings, in accordance with the " Schedule of prices 
for works and repairs to War Department buildings " dated 

for the district, and at the undermentioned vapiform 

percentage on or of the pricee affixed to each item — namely : — 

« for all Trades. 

Dated this day of 18 



Signature of '* contractor** 
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CONDITIONS OP CONTRACT. 

1. The contractor shall conform minutely to the designs and drawings, and the 
work to be executed under this contract, and the materials to be supplied shall be of 
the best quality and to the satisfaction of the Commanding Royal Engineer or officer 
acting for him. Articles, of which samples are kept in the Royal Engineer Office, 
are to be supplied in accordance with those samples. 

2. The works are to be commenced as soon as the contractor shall receive 
possession of the site or sites for the same ; and the contractor shall be allowed 
from the time of receiving possession weeks for the delivery 
and arrangement of his plant and materials, and at or upon the expiration of such 
period of weeks the said works shall be commenced and proceeded 
in with all due diligence and in regular progressiou, so that the following pro* 
portions of the work may be completed at or before each of the following periods, 
namely : 

and the whole shall be finally completed on or before the 

unless the works be delayed by reason of 
specially inclement weatner, combinations or strikes of workmen, or other causes 
beyond the contractor's control, satisfactory proof of which must be afEorded to the 
Secretary of State for War, 

3. Time shall be considered as the essence of the contract. If, therefore, the 
contractor fails to commence at the date and to proceed in the manner hereinbefore 
agreed, then the said Principal Secretary shall be at liberty forthwith to adopt all or 
any of the following courses : — First, to direct the contractor, upon the receipt of 
the order of the Commanding Royal Engineer, on any day named therein, to suspend 
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and discontinue the execution of any further work under this contract, and to with- Ho. 3. 



draw himself and his workmen from the said site or sites, and either to provide such 
number of men or to purchase such materials, or both to provide the men and to 
purchase such materials, as the said Commanding Royal Engineer shall deem fit for the 
due prosecution and completion of the works, and to charge the cost thereof to the said 
contractor ; or, secondly, to make any contract or contracts with any other contractor 
or contractors for the completion of the work, at such times and upon such terms as 
to the Principal Secretary shall seem best, and to chai*ge the excess of cost to the 
present contractor ; or, thirdly, to allow the contractor to proceed, and to deduct a 
simi of per day for each day on which the work may be 

in arrear under clause 2 of this contract : Provided always, that the fines for arrears 
in the work as aforesaid shall not in the aggregate amount to more than the said sum 
of per day for each day beyond that fixed for the final 

completion. Such excess of price or fines may, as ascertained or liquidated damages, 
be recoverable in a court of law, or be deducted from any sums due or to become 
due to the contractor from the War Department, under this or any other con- 
tract heretofore or hereafter existing with the Department 

4. The Principal Secretary of State reserves to himself the right, without vitiating principal 
the contract, of deviating from the drawings and specification, provided the total 0^8000^ 
value of tlie works be not thereby reduced more than per cent., nor {{J,*^^^^ 
increased more than per cent., the value of all additions and deductions from 
being ascertained by measurement, and added to, or deducted from, the amount paid tSn or 
under this contract at the prices mentioned therein. When such deviations are made, ^»»^"^8»* 
they shall be evidenced in writing by the Commanding Royal Engineer, and when 
additions or alterations are ordered, the contractor shall have such extra time for the 
completion of the entire contract as shall be named in the order. 

5. The materials are to be delivered by the contractor, at his own expense, and to ?!*|^^*' 
be regularly stacked by the contractor's workmen for the convenience of counting» delivered 
weighing or measuring them, without any charge being made by the contractor on *^ "^^ ^ 
account thereof. 

6. The contractor shall not employ any artificers or labourers for the War Depart- Aitifloers 
ment but such as are efficient and of good character ; and if at any time the to be 
superintending officer shall object to any workmen, they shall no longer be ^^^^°^ 
employed. 

7. If it shall appear to the Commanding Royal Engineer, or officer acting for him, UnBonnd, 
that any work has been executed with unsound, imperfect or unskilful workmanship, or nniUciifai 
the contractor shall rectify and reform or reconstruct the same, in whole or in part, ^^p^*°* 
as the case may require, at his own cost and charge ; and in the event of his neglect- 
ing so to do within a period specified by the Commanding Royal Engineer, or officer 

acting for him, or to take back any materials or articles which are not approved by 
such officers, and to provide immediately suitable materials or articles in lieu of those 
condemned, then the Commanding Royal Engineer, or officer acting for him, shall be 
at liberty forthwith to employ other tradesmen to perform the work, any excess of 
expense th.reby incurred being defrayed by the contractor according to clauses 3 
and 23. 

8. If the contractor or his workmen, while engaged in the execution of the contract, in]urj to 
shall break, deface, injure, or destroy any part of the works belonging to the said theSeo^e^^ 
Principal Secretary, or any private buildings, roads, or grounds contiguous to the Btl^^tor 
premises of the said Secretary on which he or they are employed, the contractor shall ^^i^- 
cause the same to be made good, in a perfect and workmanlike manner, at his own 
expense, and iu default thereof the Commanding Royal Engineer shall cause it tu be 
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Part 8. done by some other tradesman, the amount thereof being deducted in the manner laid 

down in clause 3. 

Works and 9. The work shall be measured net, without reference to any local custom that 

matoriais j^^y obtain, excepting where it may be directed otherwise in any of the conditions of 

xDMsnred this contract 
not. 

8ab-lotting* 1^- ^0 work shall not be underlet, nor let by taskwork, nor carried on except 
during regular working hours, nor on Sundays, without the permission, in writing, of 
the Commanding Royal Engineer or officer acting for him. 
Oontraotor 11. The contractor, or an agent empowered to act for him, must be constantly on 
agan^on^ the works to receive the orders and directions of the superintending officer, and shall 
the Bpot. furnish such officer, by nine o'clock every morning, with a distribution return of the 
jytSij and number and description of artificers and labourers employed on the works ; and, for 
ntuni. *^ works required to be executed by daywork ; he shall deliver to such officer, by 
nine o'clock on the morning of Tuesday in each week, two full detailed accounts of 
labour and materials ; one of these accounts, if found correct, will be certified by the 
said officer, and returned to the contractor, and must be produced at the adjustment 
of accounts. The contractor shall furnish, on this return, a full and detailed account 
of any claim to which he may consider himself entitled for any extra or unforeseen 
work which may have arisen in the progress of his works, in order that such claim 
may be investigated at the time ; and no claim will after^vard8 be allowed which has 
not been thus included in these returns. 
J^oWttng, 12. The contractor shall provide all scaffolding, ladders, barrows, cordage, tackle, 
and all other necessary plant and tools for the use of his workmen, together with 
the cartage and carriage thereof to the spot which may be appointed, and also 
remove the same when no longer required, and he shall not make any charge for 
their use, carriage, or removal. The contractor is also to erect and take down, at his 
own cost and charge, all scaffolding that may be required in the execution of the 
work, and provide such tarpaulins and other proper coverings as may be necessary 
for the protection of the buildings and works. The scaffolding, ladders, and other 
plant are to be subject to the approval of the Commanding Royal Engineer. 
Notioe 13. The contractor shall give due notice to the superintending officer whenever any 

ooTMingin ^or^ o^ materials are intended to be covered in the earth, in the bodies of walls, or 
'wwk. otherwise, in order that the correct dimensions may be taken before being so covered ; 

in default whereof the same shall be uncovered at the contractor's expense, or no 
allowance made for such work or materials. 
Itema in 14. The several items in the schedules are to include all materials and workmanship, 

to Include except where expressed to the contrary. 

riilTand ^^' '^® works, until delivered up to the Commanding Royal Engineer, shall stand 

workman- at the risk of the contractor, who shall be responsible for, and must make good, all 
Contractor ^*™*^S® ^7 ^^^y weather or tempest, and for delivery up of the buildings and works 
responsible to the Commanding Royal Engineer, in a clean state, fit for occupation, and complete 

X OP &GCj.* 

dents, Ac. in every particular at the termination of this contract. The contractor shall (if 
jjjjQjg^j^g^^ required), jointly in his own and the name of the Secretary of State for War, insure 
the buildings against fire in an approved office in London or Westminster, in such 
amount as may be considered necessary, increasing the insurance, as directed, 
according to the rate of progress ; and he shall from time to time, when so required 
by the Conmianding Royal Engineer, produce the policy and receipts for the premium. 
The contractor shall be responsible, also, for the protection and safety of all the 
premises of the said Principal Secretary, and of all roads and public thoroughfares 
connected with, or interfered with in the execution of the works included in this 
contract, until the same shall have been finally completed and given up as aforesaid- 
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16. The contractor is to remove, at his own cost, any materials or nibbish, and Ko. 3. 



clean off any dirt, that may resolt from the execution of the work performed by him, ^^ 
and, if required, before the work is measured. rnbbish. 

17.- The work shall be paid for at the prices specified in the schedules, after adding work to bo 
or deducting according to the percentage agreed upon (no allowaace being made for the prices 
waste) ; and if any articles or workmanship should be required, supp'ied, executed pJSeS^s^ 
and approved, for which no prices are specified, they shall be paid for at prices pro- ^* 
portionate to those of similar articles or workmanship in the schedules ; and if any 
articles or workmanship should be required that are so dissimilar as not to admit of 
being so proportioned, the prices shall be settled previously to their being executed, 
and in both cases subject to the percentage (if any) of contract ; it being understood 
that the price inserted in the order to the contractor is agreed to by him should he not 
object to the same previous to commencing the work or delivering the articles, such 
objection to be made within six days from the receipt of the order. 

18. The Principal Secretary of State for War may, without vitiating the contract. War 
supply from his own stores, or purchase in the open market, any fittings that may be fittings?^ 
rcMiiired, and in cases where there may be work required to be done and materials Tenders 
supplied which cannot be brought within any of the items of the schedules, call for Gained for 
tenders for the execution of such work, and procure such materials not to be found jl^bedaies!" 
in the schedules. 

19. The Commanding Royal Engineer, or any person deputed by him, shall at all inspection 
times be allowed to inspect work in progress, whether it is being performed on the progfe^s^. ^ 
premises belonging to the War Department or on those of the contractor. 

20. The contractor is to supply, without charging for the same, the requisite Assfstasce 
number of persons, with the necessary means, to count, weigh, and assist in the |^^®^^' 
setting out and admeasurement of his work and materials. 

21. The measurements are to be taken by an officer of Engineers, surveyor, clerk Contractor 
of works, or by other persons duly qualified and authorised on the part of the War or to 
Department ; and the measurements are to be taken on the part of the contractor by J^Sn' * 
himself or other persons appointed in his behalf, such persons not being in the service ^^®° 

of the War Department. And should the contractor fail to attend himself, or to menis bave 
appoint a person to attend for hpn, on the day or days appointed by the Engineer ^^ 

Department for taking the measurements, of which at least three clear days' previous 
notice is to be given to the contractor, the measurement shall nevertheless be 
proceeded with by the Engineer Department ; and should it be afterwards necessary, 
in consequence o£ any dispute, that the work should be re-measured by the War 
Department, the expense of such re-measurement is to be defrayed by the contractor 
and be also deducted from the amount of his bills when forwarded for payment. 

22. The contractor is to make out and send to the Commanding Royal Engineer, Bills to be 
in duplicate, his bill or bills for work performed, in the form prescribed by the the con- 
regulations of the War Department, within fourteen days after the measurements S^iiJ^J 
shall have been taken ; and should he fail in doing so, the examination of his bills, ^^^^}^ ^^® 
when furnished, is to be delayed until after all the bills from other contractors which periods, 
were delivered previously shall have been examined ; and the contractor is not to 

have any claim upon the War Department for redress on account of any loss or 
inconvenience he may sustain from the consequent delay in the settlement of his 
accGunt-i. And if the contractor should not send in his bill or bills for work PenaHv for 
performed within thirty days after the measurements shall have been taken, the War rendering 
Department shall be at liberty to deduct five per cent, from the amount of his bills ^^^ 
by way of penalty for the delay ; and should a further delay on his part (exceeding 
two months from the period he becomes liable to the foregoing penalty of five per 
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Part 7. ^fint) ooeur, then the War Department to be at liberty to make ont hia biDs from tiie 
meaanrementa reoorded, and to charge him with the salary of the person ot persona 
80 employed by the War Department, in addition to the five per cent, already men- 
tioned, both of which to be deducted from his bills when forwarded to the Account- 
Billf to 1* ^°^~^®°®^* ^^8 contractor's bills are in no iDstance to be made out in the War 
made out in Department, excepting in those cases when the further delays, exceeding two months. 
Department "^'^e in the furnishing of the bills, and when thereupon such contractor becomes 
in cases of liable to the expense of preparation, by the Engineer Department, of the billsi as has 
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been already adverted to. 

23. Any extra expense beyond the prices specified in this contract, which may be 
incurred in the performance of the work required by the War Department, owing to 
the neglect or omission of the contractor or his workmen, in any of the cases men- 
tioned in dausee 2, 7, and 8 of these conditions, may, as ascertained or liquidated 
damages, be deducted from any sums due or to become due to the contractor from the 
War Department, under this or any other contract he may hold with the Government. 

24. Payment shaU be made to the contractor in the following manner, namely :— 
A payment to the extent of 76 per cent, of the work executed shaD be made at 
intervals of not less than one month, until a reserve accumulates amounting to 

pounds, after which the work executed to be paid for in full. 
The reserve shall be retained until months after the final completion 

of the works, and may be applied to make good all or any defects in workmanship 
or materials that may become apparent in such period, and at the expiration thereof 
the said reserve, or the balance thereof (if any), shall be paid to the contractor, and 
shaU be received by him in entire satisfaction and discharge of all claims arising 
under this contract. 

25. Payment will be made direct to the contractor, and not to an agent or attorney, 
within six days from the receipt, at the War Office, of the certificate from the station 
at which the articles were delivered or the work performed, showing the receipt of 
foicb articles and the due performance of such wore, according to the terms and 
conditions of the contract, or within six days after the removal of objections, if any, 
which may arise thereon ; such payment to be made by an order on demand (free of 
stamp) upon Her Majesty's Paymaster-General, Whitehall, London, negotiated 
tlirough a banker. 

26. If any difference or controversy should arise between the contractor and the 
Commanding Royal Engineer, or oflicer acting for him, such difference shall, 
immediately after it lias arisen, be refen-ed to the Secretary of State for War, whose 
decision shall be final and binding ; but if so requested by the contractor, before 
giving his decision, the Secretary of State for War may appoint one or nore compe- 
tent persons, as he may think fit, to investigate and report upon the matters in 
dispute, the expense of such investigation being charged to the War Deparunent 
or to the contractor at the discretion of the said Secretary of State for War. 

27. Should the contractor, or any person employed by him, pay or offer to pay any 
gratuity or reward to any person in the employment of the Government, for any- 
thing done or to be done by such person concerning the execution of the contract, or 
for the passing or discharging of any debenture or imprest for the payment of money 
in pursuance thereof, the Secretary of State may terminate the contract by notice to 
the contractor, and may sue the contractor for the breach thereof. The Secretary of 
State for War may also terminate the contract forthwith in the event of the contractor 
becoming bankrupt, or making a composition or arrangement with his creditors. 

Signaivre of " Cordractor " 
WitMu 
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WAR DEPARTMENT CONTRACT UPON A TRIENNIAL »*. *■ 
SCHEDULE OF PRICES COMMONLY CALLED TRIEN- 
NIAL CONTRACT.— No. 4. 

Army Form K. 1259. 
TMs tendtr ittued to 

Of 

i%toht delivered at the War Office^ Pall Mall^ London^ S.W,^ by 12 o^clock noon^ 
en the day of 189 , addressed to the 

Director of Army Contracts^ and marked on the outside " tender for artificers^ 
uork at ." 

ARTIFICERS* WORK. 

Tender for the ^xecation of artificers' work at 
10 the Royal Engineer district. 

To Her Mojesty's Principal Secretary of State for the War Department 

6lB, 

the andersigned, hereinafter styled "the contractor/' do hereby agree ••!*• 09 
to provide and deliver into the War Department stores such articles, and to perform "^^" 
8uch services and works, at 

ae may be demanded during a period of three years from 1st April, 188 (or the 
continuance of this contract), as enumerated in the schedule for works and repairs 
to buildings of the War Department for the station above stated, upon the conditions 
annexed, and at the undermentioned uniform per-centage on or off the prices afi&xed 
to each item, namely : — 

• per cent, for all trades. 

And further undertake that this offer shall not be retracted or with- "I -or 

drawn by for and during one calendar month from the date at which *' Me*' or 

it is to be delivered, but shall remain binding upon and may be ** Me " or 

accepted at any time during the said period of one calendar month* ^*' ' 

Dated this day of 189 • 



Witnesi Signature of 

Contractor, 



A ddrees Address 



] 



(To he signed also on the fifth page) 
CONDITIONS OF CONTRACT. 



1 . The perpon whose tender may be accepted is, if required, to enter into a bond Bond, 
with two eligible sureties, jointly and separately, to be bound under a penalty of 

* Here iiiBert the raU p«r «««<., using the words " adding thereto " or " dedacUi g thoi ef rom," as the 
c»se amy require, or eni«- the words in itnUca, if desirons to abide bj the net prices specified in the 
scbednlee. 



880 



WAR DEPARTMENT CONDITIONS. 



Parts. 



Work to be 
sabstan- 
tiaUy 
executed. 



Deeigiu 
to be con- 
formed 
with. 

flxtra 
expense to 
be 
deducted. 



Work to be 

performed 

withia 

allotted 

time. 



Small jobs. 



Failure to 
provide 
rnmber of 
approved 
workmen. 



Failure to 

provide 

materials. 



£200 for the due performance of this contract, according to the following 
conditions : — 

2. The contractor shall execute in the most substantial and workmanlike 
manner, and with materials of the best quality, all such work as the War Depart- 
ment or their officers may, from time to time, call upon him to perform under 
this contract. 

3. The contractor shall conform minutely to all designs, drawings, and instruc- 
tions in writing, signed by the superintending officer, and shall not execute any 
work whatsoever for the War Department without authority in writing. 

4. Any extra expense beyond the prices specified in this contract, which may be 
incurred in the performance of the work required by the War Department, owing 
to the neglect or omission of the contractor or his workmen, in any of the cases 
mentioned in Articles 5, 7, 8, 12 and 13 of these conditions ; may, as ascertained or 
liquidated damages, be deducted from any sums due, or to become due to the con- 
tractor from the War Department, under this or any other contract heretofore or 
hereafter existing with the department, or he may be called upon by the War 
Department to pay the amount of such extra expense to such persons as they may 
appoint to receive the same ; and in case the contractor should refuse to do so, then 
he is to forfeit his bond. 

5. The contractor shall perform all such work as may be required of him within 
such time as shall be allotted by the superintending officer ; and in order to prevent 
inconvenience to the public service by improper delay on the part of the contractor, 
the following course is to be adopted : — Tlie superintending officer will stipulate the 
periods by which the whole or certain proportions of the works are to be completed ; 
and if the contractor should fail to complete the first or any subsequent proportion or 
the whole within the time stipulated by the superintending officer, that officer is to 
be at liberty to desire the contractor to discontinue the work forthwith, and to employ 
other persons to execute the whole or remaining proportions. Any extra expense 
that may be incurred by this proceeding is to be defrayed by the contractor, 
according to Article 4. 

6. If it should be necessary to employ workmen on day work part of a day only, 
no charge is to be made but for the time they may be actually at work, beyond a 
reasonable time to go to the job and return to the contractor's shop, which, however, 
is in no case to exceed one hour and a half, except in cases where great distances 
intervene, when the aUowance of time is to be arranged by the superintending 
officer and the contractor. In small jobs in measured work, executed separately, 
when workmen have to be sent from a distance, it shall be discretional ry in the 
superintending officer to make such allowance as will cover the time lost in going to 
the job and returning therefrom. 

7. If the contractor fail to provide, at such time as may be appointed by the 
superintending officer, the number of approved workmen and horses demanded for 
the service of the War Department, at stations to which this contract applies, that 
officer shall be at liberty to hire as many workmen and horses as will complete the 
number necessary ; and the men and horses thus hired by the superintending officer 
will be kept in employ until the termination of the work for which the whole 
number may have been demanded ; and any extra expense that may be incurred by 
this proceeding is to be defrayed by the contractor, according to Article 4, 

8. If the contractor fail to provide at the appointed time any materials of the 
required quality that may be demanded of him for the service of the War Depart- 
ment at the stations specified in this tender, the superintending officer shall be at 
liberty to cause the said materials to be purchased from some other tradesman ; any 
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extra expense thereby incurred being defrayed by the contractor, according to Ho. 4. 
Article 4. 

9. An invoice in dnplicate, signed by the contractor or his agent, is to be sent in inrdoe in 
with each delivery of materials for store or day work, and the contractor is to be u"Ee^aent 
furnished with a receipt, signed by the proper officers of the War Department, iJ^h^deii- 
specifying the description, quantities, weight, or measurement (as the case may be) ^•'3^' 
of the articles approved ; these receipts to be produced with the contractor's 
quarterly bills. If the contractor should neglect to send an invoice with any 
materials they will not be received by the department ; and these, as well as what 

may be rejected by the superintending officer, must be immediately removed from 
the premises of the War Department, at the cost of the contractor. 

10. The materials for measured and day work are to be delivered by the contractor, Materials 

to b6 

at his own expense ; the latter either at the place where they are to be used, or to be delivered 
deposited at the store rooms of the station, at the option of the War Department, or ^j^ed. 
their officers, to be regularly stacked by the contractor's workmen for the convenience 
of counting, weighing, or measuring them, without any charge being made by the 
contractor on account thereof. 

11. The contractor shall not employ any artificers or labourers for the War Depart- ArtificerB 
ment but such as are efficient and of good character ; and in order that the officers to be 

of the department may be enabled to ascertain the efficiency of the artificers and ^^(^^^^ 
labourers, the contractor shall, when required, send them to such of the premises of 
the War Department as may be specified by the superintending officer, to be em- 
ployed in such manner as the said officer may judge necessary to that end. If at 
any time the superintending officer should object to any workmen, they shall no 
longer be employed. 

12. If it shall appear to the superintending officer that any work has been executed Uneoond, 
with unsound, imperfect, or unskilful workmanship, the contractor shall rectify and oTHn^fiiflii 
reform or re-coustruct the same, in whole or in part, as the case may require, at his Jy*^*^™**^" 
own proper cost and charge ; and in the event of his neglecting so to do within a 

period specified by the superintending officer, or to take back any materials or articles 
which are considered by the said officer unsound, of bad quality, or not agreeable to 
the terms of the contract, and to provide immediately suitable materials or articles 
in lieu of those condemned, then the superintending officer shall be at liberty forth- 
with to employ other tradesmen to perform the measured work, and to cause the 
materials for store or day work to be purchased ; any excess of expense thereby 
incurred being defrayed by the contractor according to Article 4. 

13. if the contractor or his workiueu, whilst engaged on services for the Warinjiuyto 
Department, shall break, deface, injure, lose or destroy any part or parts of masonry, ^^^^^'^^f^ 
brickwork, carpentry, plastering, glass, ironmongery, or any other work belonging to 

the War Department, or to private buildings contiguous to the premises of the War 
Department at which they are employed, the contractor shall cause the same to be 
made good, in a perfect and workmanlike manner, at his own or the workmen's 
expense. 

In the event of any buildings being handed over to the contractor for works to be 
executed thereon under this contract, he shall, if required, give a written receipt for 
all fixtures, glass, Ac, and he shall be required to make good damages resulting from 
fire, weather or tempest to the buildings while in his charge, and to deliver up the 
buildings and works to the Commanding Royal Engineer, in a clean state, and com- 
plete in every particular, at the termination of the period allowed for the execution 
of the work. 

In default the superintending officer sliall cause the work to be done by some other 
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trademum, the amount being deducted from any Bams due or to become due to the 
contractor, or levied according to Article 4. 

14. The aeveral works and materials are to be measured net, without reference to 
any local custom that may obtain, excepting where it may be directed to be other- 
wise in any of the terms of this contract. 

15. No work to be underlet, or let by task-work, nor carried on except during 
regular working hours, nor on Sundays, by the contractor, excepting the permission, 
in writing, of the superintending officer shall have been preyiously obtained. 

16. The contractor shall furnish dafly for each barrack or station at 10 a.m. on the 
morning of each day a numerical return of the number of men employed, distinguish- 
ing those employed on day and measured work. The contractor shall also fiirniBh, 
every Wednesday morning, by ten o'clock, a weekly statement of time and materials 
expended upon day work for the previous week, with a plain and clear description of 
the services on which they have been employed, in default whereof the War Depart- 
ment will not be liable for any claim sent in subsequently for the same. The con- 
tractor to supply his own paper for all such dafly and weekly accounts, which are to 
be made out in the form prescribed by the War Department. 

17. The contractor to provide all scaffolding, ladders, barrows, cordage, tackle and 
all other necessary plant and tools for the use of his workmen, whether employed on 
day-work or measured work, together with the cartage and carriage thereof to the 
spot which may be appointed, and also to remove the same when no longer required, 
and he shall not make any charge for their use, carriage, or removal, except for special 
plant ordered for workmen on day-work. The contractor is also to erect, take down, 
at his own cost and charge, all scaffolding that may be required in the execution of 
the measured work, and provide such tarpaulins and other proper coverings as may 
be necessary for the protection of the buildings and works. The scaffolding, ladders 
and other plant are to be subject to the approval of the Commanding Royal Engineer. 

18. The contractor shall be responsible to give due notice to the superintending 
officer whenever any work or materials are intended to be covered in the earth, in the 
bodies of walls, or otherwise, in order that the correct dimensions may be taken 
before being so covered ; in default whereof the same shall be uncovered at the 
contractor's expense, or no allowance made for such work or materials. 

19. The several articles in the schedules are to include all materials and workman- 
ship, except where expressed to the contrary. 

20. All the materials to be supplied and used by the contractor for the War 
Department, whether for day work, store, or measured work, are to be of the best 
quality of their several kinds, and the contractor shall at all times, when required, 
produce satisfactory evidence that the material supplied is of the description ordered. 
Articles of which samples are kept in the Royal Engineer Office are to be supplied in 
accordance with those samples. 

21. The contractor is to remove, at his own cost, any materials or rubbish, and 
clean off any dirt, that may result from the execution of all measured work performed 
by him, and, if requiied, before the work is measured. And he shall deliver up any 
buildings or apartments which he may have had in his possession for repairs, or other- 
wise, in a clean state fit for occupation. 

22. The work shall be paid for at the prices specified in the schedules, after adding 
or deducting according to the per-centage agreed upon (no allowance being made for 
waste) ; and if any articles or workmanship should be required, supplied, executed, 
and approved, for which no prices are specified, they shall be paid for at prices pro- 
portionate to those of similar articles or workmanship in the schedules ; and if any 
articles or workmanship should be required that are so dissimilar as not to admit of 
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being so proportioned, the prices shall be settled previously to their being execnted, jgQ^ 4. 
and in both cases subject to the per-centage of contract ; it being understood that the 
price inserted in the order to the contractor is agreed to by him should he not object 
to the same previous to commencing the work or delivering the articles ; such objec- 
tion to be made within six days from the receipt of the order. 

23. As there may be work required to be done and materials supplied which cannot Tenders 
be brought within any of the items of the schedules, the War Department reserve the Stained 
power to themselves and their officers to call for tenders for the execution of such ^^^^^''^ 
work, and procure such materials not to be found in the schedules, instead of employ- schedales. 
ing workmen by the day, or purchasing the materials through the contractor. 

24. The War Department may, without vitiating this contract, employ a limited War 
number of civilian workmen not exceeding and also any ^^ent and 
number of men in the pay or detention of the Crown (including military pensioners, ^bo^"&c 
army reserve men, and discharged soldiers), and horses and carts the property of the 
Grown, and supply from their own stores, or purchase in the open market, or under 

this contract, any proportion or the whole of the tools, ironmongery or materials 
required for works to be thus pei-formed, as may be thought expedient. 

24a. The War Department may also employ the local gas or water companies to Employ- 
perform work and supply materials to any extent the Commanding Royal Engineer {J^'-^g ,,, 
may think desirable, for the purpose of laying on gas or water ; and in case any part waieroom- 
of the work is not ordered to be performed by the said local companies, it is to be 
completed under this contract. 

26. The War Department reserve to themselves the right of making a specific works oyer 
agreement, by competition or otlierwiso, for any new building or work, buildings or ^^^' 
works, and also for any repair or repairs to buildings in the flame establishment, 
barracks or fort, the estimated amount for whicli may, in the aggregate, including 
the estimates of all trades to be employed therein, and the amount provided for 
contingencies, exceed four hundred pounds, notwithstanding the division of such 
services into separate items in the annual or other estimates. 

26. The Commanding Royal Engineer, or any person deputed by him, shall at all inspection 
times be allowed to inspect work in progress, whether it is being performed on the progress. ^" 
premises belonging to the War Department or on those of the contractor. 

27. The contractor, or his accredited agent, is, if so required, to reside within contractor 
three miles of the barracks or station ; and the contractor, agent, or foreman is to ^^ ?f f^^ ^ 
attend, when required, either at the Engineer office, or on the work, to receive the within 
orders of the department, and to give the necessary directions to his workmen, an?to™ 
without making any charge for the same. JJS?Te'° 

28. The contractor is to supply, without charging for the same, the requisite orders, 
number of persons, with the necessary means, to county weigh, and assist in the f^!^^^ 
setting out and admeasurement of his work and materials. ^>^« 

29. The contractor is to make out, and send to the Commanding Royal Engineer, in Bills to be 
duplicate, his bill or bills for work performed, in the form prescribed by the regula- SytSe^oon- 
tions of the War Department, within 14 days after the measurements shall have been V^i^'^Vl 
taken : and should he fail in doing so, the examination of his bills, when furnished, within the 
is to be delayed until after all the bills from other contractors which were delivered pCrukiL 
previously shall have been examined ; and the contractor is not to have any claim 

upon the War Department for redress on account of any loss or inconvenience he may 
sustain from the consequent delay in the settlement of his accounts. And if the 
contractor should not send in his bill or bills for work performed within 30 days 
after the measurements shall have been taken, the War Department may deduct 5 
per oent. from the amount of his bills, by way of penalty for the delay, and should a 
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farther delays on his part (exceeding two montha from the peoiod he becomes liable 
to the foregoing penalty of 5 per cent.) occur, then the War Department may make 
out his bills from the measurements recorded, and charge him with the salary of the 
person or persons so employed, in addition to the 5 per cent, already mentioned , 
both of which to be deducted from his bills when forwarded to the Accountant- 
QeneraL 

All measured works are to be measured as soon as the work is finished, or, if 
possible within twenty-one days after the expiration of each quarter, on a day or 
days to be fixed by the Engineer Department. 

. The measurements are to be taken by an ofBcer of Engineers, surveyor, clerk of 
works, or by other persons duly qualified and authorized on the part of the War 
Department ; and the measurements are to be taken on the part of the contractor by 
himself or other persons appointed in his behalf, such persons not being in the 
service of the War Department. And should the contractor fail to attend himself, 
or to appoint a person to attend for him, on the day or days appointed by the Engineer 
Department for taking the measurements, of which at least three clear days previous 
notice is to be given to the contractor, the measurement shall nevertheless be pro- 
ceeded with by the Engineer Department ; and should it be afterwards necessary, in 
consequence of any dispute, that the work should be re-measured by the War 
Department, the expense of such re-measurement is to be defrayed by the contractor, 
and be also deducted from the amount of his bills when forwarded for payment. 

The bills of the contractors are in no instance to be made out in the War Depart* 
ment, excepting in those cases when the further delays, exceeding two months, arise 
in the furnishing of their bills, and whereupon such parties become liable to the 
expense of preparation, by the Engineer Department, of the bills, as has been already 
adverted to. 

30. Payment will be made direct to the contractor, and' not to an agent or attorney 
(except in the case of a company, when payment to an authorized agent is admissible), 
within six days from the receipt of the certificate from the station at which the 
articles were delivered or the work performed, showing the receipt of such articles, 
and the due performance of such work, according to the terms and conditions of 
this contract, or within six days after the removal of objections, if any, which may 
arise thereon. 

Bl. If at any time the contractor should have reason to complain of undue or 
excessive severity in the conduct of the superintending officer, in either of the afore- 
mentioned cases, or in regard to dimensions of work being unfairly taken, or quantities 
or qualities of materials improperly stated, the contractor will, on his representing the 
circumstances to the War Department, liave such proper redress as the War Depart- 
ment shall find he is justly entitled to. 

32. The contract shall cease at the end of the first year or at any time thereaftei, 
provided three months' notice for that purpose shall have been previously given by 
either party. But in case the contractor, or any person on his behalf, should pay or 
give a gratuity or reward to any person employed under the War Department, then 
the War Department to be at liberty forthwith to cancel the contract, and the 
contractor shall forfeit the penalty expressed in his bond. And if the contractor 
fail in the fulfilment of any of the foregoing terms and Conditions, the War 
Department to have the power to terminate the contract forthwith. The War 
Department may also at any time terminate the contract, if the contractor shall be 
adjudged bankrupt, or if under the present or any future Bankruptcy Act, any 
receiving order or order for the administration of his estate shall be made against him. 

33. This contract is to relate to the work to be performed under the direction of 
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the Engineer Department, except as specified in Articles 23, 24 and 26, but the j[^ ^ 
contractor shall be bound to furnish the Commissariat Department with such lime as 



may be required for sanitary purposes and for whitewashing, at the contract rates. Com*m£^ 
34. Should this tender be accepted, a duplicate thereof, stamped with a sixpenny D^^Jt. 
adhesive stamp (which the contractor will provide), must be signed by the controctor. "«'*'• 
Such stamped tender shaU then, to all intents and purposes, take the place of the 2^ bf^ 
original tender. stamped. 

36. No Member of the House of Commons shall be admitted to any share or part 
of this contract. 

Witness Signature <yf\ 

Omtractor ] 



BUILDERS' ASSOCIATION CONDITIONS OF 

CONTRACT.— No. 5. 

Negotiatioiis are in progress for the settiement of a new form of 
building contract for use by the Builders' Association and the Institute 
of British Architects. 

At present, the following conditions of contract are in general use, 
having been agreed upon between the representative body of architects 
(the Royal Institute of British Architects) and the representative body 
of builders (the Builders' Society), and adopted by the Central 
Association of the Master Builders of London, it is desirable to call 
attention to the nature of them with some particularity, but before doing 
so it may be said generally that the conditions, under the appearance of 
being binding upon the builder and of giving power to the architect, 
are in reality a contract, to put it shortly, as follows : — 

(1.) The architect shall decide finally only as to discrepancies (if 
any), between drawings and specification. 

(2.) The architect's orders on all other matters shall be binding on 
the employer, but not on the builder. 

(3.) If the architect is not satisfied with the builder's work, the 
employer may do it himself. 

(4.) If the builder is not satisfied with anything whatever (except 
as to matters left during the progress of the works to the sole decision 
or requisition of the architect under clauses 1, 9 & 10), and says so 
before the architect has certified (see per Grove, J., clause 18, post 
p. 568), the matter is to be referred from time to time to an arbitrator. 

The notes in italics, in brackets, are inserted by the author 
in order to indicate the effect of each clause, and will apply in many 
cases to the conditions here given of the War Department, County 
Council, and other conditions. 
II. 3B 
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CONDITIONS OF CONTRACT. 

^"^^' 1. The coDtractors are to provide everything of every sort and kind which may be 
necessary and requiflite (a) for the due and proper execution of the several works 
[not everything necessary to complete ike whoWl included in the contract according 
to the true intent and meaning of the drawings and specification taken together 
{this implies that the construction is to he settled by a judge"]^ which are to be signed 
by the architect and the contractors, whether the same may or may not be particularly 
described in the specification or shown on the drawings, provided that the same are 
(5) reasonably and obviously to be inferred therefrom ; and in case of any discrepancy 
between the drawings and tha specification the architect is to decide which shall be 
followed. 

NoTM.— (a.) Mation left under this cUom to the sole decuaion or requisition of the arehiteet, 
are not to be raferred, bnt apparently nothing is left in this danse to the sole decision or reqniaitiaii 
of the arohitect excepting as to discrepancy between the drawings and the specification. Either 
a jury or an arbitrator must therefore decide what is '* necessary or reqaisite/' (6.) The question 
of what is " reasonably and obtioosly " to be inferred, Is to be referred : see daase 20 (e, d^ e), past 
p. »L 

2. The contractors are to conform in all respects to the provisions and regulations 

of the Metropolis Local Management Act and the Metropolis Buildings Act, and to 

the regulations and bye-laws of the Metropolitan Board of Works \now the London 

County Cbttficsi], and of the local authorities and they are to give all notices required 

by the said Acts to be given to any local authorities, and to pay all fees payable 

under any of the said Acts to any such authorities or to any public officer in respect 

of the works. 

NoTH. — ^It is proTided by daase 6 that the contractors may execute any extra work of any kind 
whatsoever without written orders if required to comply with any of the foregoing proTisions, thas 
giving the contractors wwHmitiMi power to do extra work necessary to comply with such Act of 
Parliamentf the employer having no power to prevent or regolate snch expense. 

3. (a.) The contractors are to set out the whole of the works, and during the 
progress of the works to amend, on the requisition of the architect, any errors which 
may [m the opinion of a jury or an arbitrator^ not of the architect']y arise therein, and 
upon request are to provide [in the opinion of a jury or of an arbitrator^ not of the 
architect"] the necessary appliances, or furnish tlie necessary [the last note ^applies to 
this also] vouchers to prove that the several materials are such as are described. 
(b.) The contractors are to provide all plant, labour, and materials which may be 
necessary and requisite for the works [what is necessary or requisite must be determined 
by a jury or by an arbitrator^ not by the architect] all materials and workmanship 
being the best [in the opinion of a jury or of an arbitrator^ not of the architect] of 
their respective kinds ; and the contractors are to leave the works in all respects clean 
and perfect at the completion thereof. 

Non. — If the arohitect requires the contractor tj furnish the necessary materials or labour 
which the contractor diBputes, that must be referred : see clause 20 (6, dt «)« pott p. 392, 

4. Complete copies of the drawings and specifications, signed by the architect, are 
to be furnished by him or by the measuring surveyor [and the employer is to pay him 
as well as his architect for supplying copies of drawings, without which the contract 
could not be performed, whereas they ought to be supplied by the architect] to the 
contractors for their own use, and the same or copies thereof are to be kept on the 
buildings in charge of a competent foreman, who is to be constantly kept on the 
ground by the contractors, and to whom instructions can be given by the architect. 
The contractors are not to sublet the works or any part thereof without the consent in 
writing of the architect [but the contractor may assign the whole contract or any part 
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of it J or any henifits arising thereout^ if ihe contract is not a personal contract^ and may Ho. 6, 
leave the employer to deal with an assignee or a scamping builder']. 

5. The architect is to have at all times access to the works, which are to be entirely 
under his control. He may require the contractors to dismiss any person in the 
contractors* employ upon the works, who may be incompetent or misconduct himself, 
and the contractors are forthwith to comply with such requirement [but if such a 
requisition involve i$tcreased cost or tf any dispute arise that must be referred : 
clause 20 (&, e)]. 

6. The contractors are not to vary or deviate from the drawings or specification, or 
execute any extra work of any kind whatsoever, unless the same be required to 
comply with any of the provisions of any of the Acts of Parliament, regulations or 
bye-laws hereinbefore mentioned, or unless upon the authority of the architect, to be 
sufficiently shown by an order in writing, or by any plan or drawing expressly given 
and signed or initialed by him, as an extra or variation, or hy any subsequent written 
approval signed or initialed by him. [Anything therefore written and signed or 
initialed by the architect subsequent to the extra work clcUmed for which may be 
construed into " approval ** is a sufficient order for extras']. 

In cases of day work, all vouchers for the same are to be delivered to the architect 
or clerk of the works at latest during the week following tliat in which the work 
may have been done, and only such day work is to be allowed for, as such, as may 
have been authorised by the architect to be so done, unless the work cannot from its 
character [in the opinion of a Jury or an arbitrator^ not of the architect] be properly 
measured and valued. [But the contractor and architect may dispute whether it can 
or cannot and refer the matter under clause 20 {e)]. 

7. Any authority given by the architect for any alteration or addition in or to 
tha works is not to vitiate the contract, but all additions, omissions, or variations 
[not additions omissions or variations duly ordered in wriUng^ but only what are alterations 
in the opinion of a jury or an arbitrator notwithstanding the proviso in clause 6] made 
in carrying out the works for which a price may not have been previously agreed 
upon, are to be measured and valued, and certified for by the architect, and added to 
or deducted from the amount of the contract as the case may be, according to the 
schedule of prices annexed, or where the same may not apply at fair measure and 
value. [And if the contractor is not satisfied the matter is to be referred : Clause 
20 (/)]. 

8. All work and materials brought and left upon the ground by the contractore or 
by their order, for the purpose of forming part of the works, are to be considered to 
be the property of the employer, when payment shall have been made of the amount 
of any certificate in which the value thereof shall be included [this proviso does 
not include materials delivered between one certificate and another nor state who is to 
decide whether or not the vcUue of the materials is included^ but a dispute about this 
matter may be referred : see clause 20] ; and in such case the same are not to be 
removed or taken away by the contractors or any other person without the special 
licence and consent of the architect [it need not be in writing], but the employer is not to 
be in any way answerable for any loss or damage which may happen to or in respect 
of any such work or materials, either by the same being lost or stolen, or injured by 
weather or otherwise. [Nor will the contractor be held liable for the loss of anything 
which does not belong to him unless it is expressly provided that he shall be ansuxrableJ] 

9. The architect is to have full power to require the removal from the premises of 
all materials which in his opinion are not in accordance with the specification, and in 
case of default the employer is to be at liberty to employ other persons to remove the 
same without being answerable or accountable for any loss or damage that may arise 

bb2 
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Part». or happen to such materials ; and the architect is also to have full power to require 
other proper materials to he substituted ; and in case of de&ult the employer may 
cause the same to be supplied, and all costs which may attend such removal and 
substitution are to be borne by the contractors. [But if the employer does not take this 
itrong meaaure, which he loould reluctantly <2o, then the architect'e only remedy is to 
withhold hie certificate^ and if he does and the contractor objects the matter is to be 
rrferred : see clause 20 (c g). On the other hand tf the architect does exercise hie 
jKwers the question of the amount of the " costs " is at large to be setUed by a jury or an 
arbitratorJ] 

NoTB.— This ii one of the three cUaies in which there can be no diipake as to the architect's 
tole decition or reqniaition (aee clanse 20 («)) bat the effect n whittled away, as will be seen by the 
abore note in brackets. 

10. Should any of the works be, in the opinion of the architect, executed with 
improper materials, or defective workmanship, the contractors are, when required by 
the architect during the progress of the work, forthwith to re-execute the same, and 
to substitute proper materials and workmanship, and, in case of default of the coq- 
tractors in so doing within a reasonable time, the architect is to have full power to 
employ other persons to re-execute the work, and the cost thereof is to be borne by 
the contractors. 

NoTS.— The same remarks apply to this clause as to claase 9, and farther, both clauses provide 
power of sabstitating good for bad materials and labour, but neither claase provides the power of 
supplying insnfflcient laboar or msterials. 

11. Any defects, shrinkage and other faults which may appear within months 
from the completion of the building, and arising [in the opinion of a jury or of am 
arbitrator^ not in the opinion of the architect] out of defective or improper materials 
or workmanship are, upon the direction of the architect, to be amended and made 
good by the contractors at their own cost, unless the architect shall decide that they 
ought to be paid for the same, and, in case of default, the employer may recover 
from the contractors the cost of making good the works. [But the architects deeiston 
is not to be final J and if the builder disputes the directions of the architect the matter is 
to be referred : see clause 20 (ft)]. 

12. The contractors are to insure the building against loss or damage by fire, in an 
oflSce to be approved [but who is to approve is not stated^ another sulfject though 
trifling Jor dispute and reference"]^ in the joint names of the employer and contractors 
for half the value of the works executed until it shall be covered in, and thenceforth 
until completion, in three-fourths of the amount of such value, and are, upon request, 
to produce to the architect the policies and tlie receipts for the premiums for such 
insurance. All moneys received under any such policies are to be applied in or 
towards the rebuilding or reparation of the works destroyed or injured. In case of 
neglect the employer is to be at liberty to insure and deduct the amount of the 
premiums paid from any moneys payable to the contractors. [If the builder oljecte 
to the employer deducting the cost of insurance^ the matter is to be referred: see clause 
20 W]. 

13. The building, from the commencement of the works to the completion of the 
same, is to be under the contractors* charge ; they are to be held responsible for, and 
are to make good all injuries, damages and repairs occasioned or rendered necessaiy 
to the same by fire or by causes over which the contractor shall have control [another 
ind^fimte liability']^ and they are to hold the employer harmless from any claims for 
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injuries to persons or for structural [tohy limit to 8tnictural damage] damage to ^o*^ 
property happening [in the opinion of a jury or of an arbitrator'] from any neglect, 
default, want of proper care or misconduct on the part of the contractors, or of any 
one in their employ, during the execution of the works [and this would appear to 
he another subject of reference : see clause 20 (c)] . 

14. The employer is at all times to have free access to the works, and is to have 
full power to send workmen upon the premises to execute fittings and other works 
not included in the contract, for whose operations the contractors are to afford every 
reasonable facility during ordinary working hours, provided that such operations shall 
be carried on in such a manner as not to impede the progress of the works included 
in the contract [and if the work is impeded then the employer is liable to the cofUractor 
for damages] f but the contractors are not to be responsible for any damage which may 
liappen to, or be occasioned by any such fittings or other work. [Upon an allegation 
that the progress is impeded the question may he referred^ 

15. The contractors are to complete, the whole of the works (except painting and 
papering, or such other works as the architect may desire to delay) within 
calendar months after the commencement of the same, unless the works be 
delayed by reason of any inclement weather, or causes not under the contractor's 
control [another indefinite liability]^ or in case of combination of workmen, or strikes, 
or lock-out affecting any of the building trades, for which due allowance shall be 
made by the architect, and the contractors are to complete the works within such 
time as the archilect shall consider to be reasonable, and shall from time to time in 
writing appomt, and in case of default, the contractors are to pay or allow to the 
employer as and by way of liquidated and agreed damages, the sum of £ 

per week for every week during which they shall be so in default, until the whole 
of the works (except at* aforesaid) shall be so completed, provided the architect shall 
m wntmg certify that the works could have been reasonably completed within the 
time appointed. {But this provision ts directly subject to the reference clause 20 (b). 
The builder has only to dispute the architect's decision and the matter is to be referred], 

16. If the contractors shall become bankrupt, or compound with or make any 
assignment for the benefit of their creditors, or sliall suspend or delay the performance 
of their part of the contract (except on account of causes mentioned in clause 15, or 
on account of being restrained or hindered under any proceedings taken by parties 
interested in any neighbouring property, or in consequence of not having proper 
instructions, for which the contractors shall have duly applied), [these exceptions 
reduce the cause to a nullity. No one would enter and take possession under such a 
clause except upon bankruptcy and if the employer prefers to refuse to pay and leave the 
contractor to his remedy that is to be referred and the employer has not the benefit of a 
legal tribunal], the employer, by the architect, may give to the contractors or their 
assignee or trustee, as the case may be, notice requiring the works to be proceeded with, 
and in case of default on the part of the contractore or their assignee or trustee 
for a period of days, it shall be lawful for the employer, by the architect, to 
enter upon and take possession of the works [but not of all materials then upon the 
premises nor is there to be any revocation of the contractor's licence to use the materials] 
and to employ any other person or persons to carry on and complete the same, and 
to authorise him or them to use the plant, materials, and property of the contractors 
upon the works, and the cost and charges incurred in any way in carrying on and 
completing the said works are to be paid to the employer by the contractors, or may 
be set off by the employer against any money due, or to become due to the 
contractors. 

17. When the value of the works executed and not included in any former certificate 
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Part 8. shall from time to time amomit to the sum of £ , or otherwise 

at the architect's reasonahle discretion, the contractors are to be entitled to receive 
payment at the rate of 80 per cent, upon such value until the difference between the 
per centage and the value of the works executed shall amount to per cent, 

upon the amount of the contract, after which time the contractors are to be entitled 
to receive payment of the full value of all works executed and not included in any 
former payment, and the architect is to give to the contractors certificates accord- 
ingly, and when the works shall be completed, or possession of the building shall be 
given up to the employer, the contractors are entitled to receive one moiety of the 
amount remaining due, according to the best estimate of the same that can then 
be made, and the architect is to give to the contractors certificates accordingly 
[Per Lindley J,^ : " Clatue 17 is a little imperfectly worded because it does not say in so 
^ many words that the architeet is to settle that (the ultimate balance, Ed,) by a final 
** certificate ; btU although it does not say so in so fnany words it is impossible to 
*' construe clauses 17 atid 18 without seeing that he is the person to do it in the first 
** place ; if he is not there is no other macTunery for finding out whcU this final balance 
'* M '*] ; and the contractors are to be entitled to receive the balance of all moneys 
due or payable to them under or by virtue of the contract {Per Lindley J,^ : 
** HuU language shows pUUnly enough that a final certificate was to be granted and the 
'* only thing final is the ultimate balance of what was due under the contract It 
" appears to me quite impossible to construe clause 17 in any other way than this, that 
" the person who is to ascertain and settle what the final balance is is the architect "] 
within months from the completion of the works, or from the date of 

giving up possession thereof to the employer, whichever shall first happen. The 
contractors are to be entitled to receive any sum reserved for painting and papering, 
or otherwise, on the completion thereof. Provided always, that no final or other 
certificate is to cover or relieve the contractors from their liability under the provisions 
of clause No. 11, whether or not the same be notified by the architect at the time or 
subsequently to granting any such certificate. 

18. A certificate of the architect, or an award of the referee hereinafter referred to, 
as the case may be, showing the final balance due or payable to the contractors, is 
to be conclusive evidence of the works having been duly completed, and that the 
contractors are entitled to receive payment of the final balance, but without prejudice 
to the liability of the contractors under the provisions of clause No. 11. [Per Grove J,*: 
*' Speaking generally and without going into further detail I read it in this way. If 
'* there be a dispute between the architect and the contractor that shall be referred to the 
** arbitrator. J[fonthe other hand there be no such dispute and the architect is allowed 
'* to make his certificate his award shall be final.''] 

19. If the employer shall make default in paying any moneys to which the 
contractors may become entitled, for days after the amount thereof shall 
have been certified for if the works be delayed for months by or under 
any proceedings taken by any other parties (even for which the employer is in no way 
responsible) y the contractors are to be at liberty to suspend the works, and to require 
payment for all works executed and all materials vrrought up, and for any loss 
which they may sustain upon any goods or materials purchased for the works, and in 
such case the contractors are not to be bound to proceed further with the works 
contracted for. The contractors are to be entitled to such interest and at such rate 
as the architect shall certify upon all monies payable to the contractors, payment of 
which may have been unduly delayed [another indefinite liability of the employer]. 



* CUmemee y. Clarke, anit vol. 2, p. 207* 
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20. Provided always that in case any question, dispute, or difEerence shall arise \ ho. 6. 
between the employer, or the architect on his behalf, and the contractors as to what 
additions, if any, ought in fairness to be made to the amount of the contract : (a) by 
reason of the work being delayed through no fault of the contractors ; or {h) by 
reason or on account of any directions or requisitions of the architect involving 
increased cost to the contractors beyond the cost properly attending the carrying out 
the contract according to the true intent and meaning of the signed drawings and 
specification ; or (c) as to the works having been duly completed ; or (d) as to the 
construction of these presents ; or (a) as to any other matter or thing arising under 
or out of this contract except as to matters left during the progress of the works 
to the sole decision or requisition of the architect under clauses Nos. 1, 9 and 10 ; 
or (/) in case the contractors shall be dissatisfied with any certificate of the architect 
under clause No. 7 or under the proviso in clause No. 15 ; or (p') in case he shall with- 
hold or not give any certificate to which they may be entitled ; then such questiony 
dispute, or difference, or such certificate, (/^) or the value or matter which should be 
certified, as the case may be, is to be from time to time referred to the arbitration 
and final decision of architect, or in 

the event of his death or unwillingness to act, then of 

architect, being a Fellow of the Royal Institute of British Architects, or in the event 
of his death or unwillingness to act, then of an architect to be appointed, on the 
request of either party, by the President for the time being of such Institute, and the 
award of such referee is to be equivalent to a certificate of the architect, and the 
contractors are to be paid accordingly. 

NoTs.— If an architect gives a fiiml oertifloate onder Olanse 10» there being no previous dispute, it is 
flnAl and not open to reference : CUmenee y. Clarlu, amie yoL 2, p. 207 ; see also JBell y. Keuing (1888), 
7 M.Z.L.R. 166 : and Murray y. Cohen (1887^, 7 N.S.W. Kep. Equity lik. But it he certifies as to extras, 
clause (7) » or as to penalties, clause (15), this does come within the arbitration clause (/), and is open 
to reference. If the architect is allowed to make his final certificate without dispute, and it includes 
questions of penalties or extras, it would seem also that it is nevertheless final and conclusive and 
not open to reference, for the reason that the clauses (7 and 16) giving the lessei^ powers to the 
architect are subordinate to the clause giving the architect the greater power under clause 18, on 
the same principle that an architect, if ffiven power to certify the balance due to the builder 
(though he has no power to order extras without written OTders), may certify, including extras not 
so ordered, and his decision will be conclusive : Ooodgear v. Majfor <^f Wtjf mouth (1805), 35 L.J C.P. 12. 
(Jeneiully, the whole clause is uncertain and open to great ubjcctiuus. 



LONDON COUNTY COUNCIL CONDITIONS.— No. 6. 

General Conditions upon which the Works hereinbefore described are to be 

performed. 



1. In this specification the word ** Council " shall be held to mean the London General 
County Council ; and the word " engineer " shall be held to mean the engineer for Son.^^ 
the time being duly authorised by an ordinary resolution of the Council, to act as 
engineer during the continuance of this contract. The words " assistant engineer *' 
shall be held to mean the assistant engineer of the Council, who shall be acting for 
the time being with reference to the contract. 
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?art 8. 2. (a.) This contract comprises the fonnation and completion of the seTeral works 
described in this speciBcationf and shown by the plans and sections, and apon the 
drawings hereinbefore referred to and hereto attached, and all extra works which 
may be ordered under the powers herein contained. (6.) Sach drawings and specifi- 
cation are to be considered as explanatory of each other ; and should anything 
appear in the one that is not described in the other, no advantage shall be taken of any 
such omission, and the contractor is so to consider in forming his estimate. 

3. Should any discrepancies, however, appear in the matter last mentioned, or in 
any other, or should any misunderstanding arise as to the meaning or import of the 
■aid specification or drawings, or as to which of them shall be followed, or about the 
quality or dimensions of the materials, or the due and proper execution of the works, 
or as to the measurement or quality and valuation of the works executed under this 
contract, or as extras thereupon, deductions therefrom, or as to any other matter or 
thing whatsoever arising out of this contract, the same shall be explained and decided 
by the engineer, and his explanation and decision shall be final and binding upon the 
contractor ; and the contractor is to execute the work according to such explanation 
and decision, and without charge or deduction to or from the contract. 

4. In the event of anything evidently necessary to the due and complete perform- 
ance of the works (of which necessity the engineer shall be the sole judge) being 
omitted to be shown in the drawings, or described in the specification, through over- 
sight or error, or otherwise, the contractor, is notwithstanding, to execute in the most 
perfect and complete manner all such works, as if they had been severally shown 
and described, without any extra claim or charge, according to the directions of the 
engineer, and to his satisfaction. 

Powertto 6. (a.) The engioeer shall have full power and authority from time to time, and 
▼arjw .^^ ^jj times, by either himself or the assistant engineer, to make and issue such 
further drawings, or to require the contractor to supply further drawings, and to give 
such further instructions and directions as may appear to the engioeer, assistant 
engineer, or either of them, necessary or proper for the guidance of the contractor, 
and the good and sufficient execution of the works according to the terms of this 
speciticatioD ; and the contractor shall receive, execute, obey, and be bound by 
the same according to the true intent and meaning thereof, and as fully and effectually 
as though they had accompanied or had been mentioned or referred to in this specifi- 
cation ; and the engineer or assistant engineer may also alter or vary the levels or 
position of any of the works contemplated by this specitication or the contract, or 
may order any of the works contemplated thereby to be omitted, with or without the 
substitution of any other works in lieu thereof, or may order any work, or any portion 
of work, executed or partially executed, to be removed, changed, or altered, and, 
if needful, tliat other work shall be substituted in lieu thereof ; or may order addi- 
BegalAtion tional works, {h) and the difference of expense occasioned by any increase, dimmu- 
pricM?^."' ^^^°i ^^ alteration, or additional works, so ordered and directed, shall be added to or 
deducted from the amount of this contract, agreeably to the rates specified in the 
schedule of prices hereto attached, and where the rates are not contained in the said 
Rates which Schedule, then agreeably to the rates specified in contractor's priced bills of quantities 
Bcbedaie! mentioned in clause 40, and where the rates are not contained in the said schedule 
of prices or said priced bills of quantities, the engineers shall ascertain the amount 
of such additions or deductions ; (c) and for the purpose of preventing doubts, 
disputes, and litigation, it is to be distinctly understood that the council shall not 
become liable to payment of any charge in respect of any such additions, alterations, 
or deviations, unless the instructions for the performance of the same shall have 
been given in writing by either the engineer or the assistant engineer, or unless any 
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• 

Buch instructions shall distinctly state that the matter thereof is to be the subject of Wo. 6. 

an extra or varied charge, nor unless the claim therefor shall be made in writing by 

the contractor (such claim to contain the description and quantity of the work done, 

labour employed, and materials used ; (d) and with respect to any work, labour, or weekly 

material, the price for which shall not be determinable by the said detailed tender or fo^J^^JJJ^ 

schedule, a true and faithful statement of the net prime cost of such materials and to be sect 

• •jji-^''* ^y COD- 

labour respectively) within the week in which such work is executed, and such tractor. 

materials used, and before the same are placed out of view, or beyond check or 

measurement, nor unless the value of any altered or varied works, or of any further 

works, shall, whenever practicable, have been determined and settled before such 

altered or varied or further works shall have been commenced ; such value, in case of Vaiae of 

dispute, to be ascertained and fixed by the engineer, who sliall determine in all cases l^^^ ^°' 

whether such previous agreement were practicable or not, and in all cases where he *J*^£2J^^ 

shall consider the same to have been practicable, the contractor shall not be entitled 

to make any claim in respect of such altered or varied or further works, unless such 

previous agreement were made. 

6. (a.) The contractor, at his own cost and charge, is to provide all materialsi Buppi^of 
engines, pumps, machinery, scaffolding, strutting, shoring, moulds, templets, centres, plant, kc 
tools, implements, tackle, special appliances, instruments, utensils and plant of every 

sort, kind, quality and description whatsoever ; and also all the labour, workman- 
ship, carriage, wages, sheds, coverings, matters and requisites whatsoever that may 
be necessary for the due and perfect completion of the several works described in 
this specification, or shown upon the drawings, or which may be implied from them 
separately or together, or from such additional drawings and directions as may from 
time to time be furnished by the engineer or assistant engineer, or may be submitted 
to and approved by them, (b.) All places wherein any materials are being made or 
obtained for the works, and the whole of the processes connected therewith, and all 
other the operations of the contractor and tradesmen, shall be open to the inspection 
and control of the officers of the Council, and of all persons authorized by them at 
all times. 

7. The contractor shall, at his own expense, sink all trial holes and dig such trenches The Con- 
as the engineer may consider necessary for ascertaining the strata or nature of the gi^^triaT 
ground, and the exact position and levels of existing sewers, pipes, foundations, &c. ^oXba, 

8. Ail the materials to be used in, and every part of the works are to be subjected Testa, 
to tests from time to time during the execution of the works by such machines, 
instruments, appliances or means as the engineer may direct. 

9. (a.) The works herein specified and provided for, and every addition, alteration Contract, 
or deviation directed to be executed under this contract, or that may be necessary to explana- 
be done in order to form and complete any part thereof, are to be executed in the *'*^"'' 
best and most substantial and workmanlike manner, with materials of the best and 

most approved quality of their respective kinds, agreeably to the particulars contained f^l ^^' 

in or implied by the specification, as referred to and represented by the drawings 

herein referred to, or to such other additional particulars, explanations and drawings AddiUonai 

as may be found requisite to be given during the carrying on of the works, and to andT*"*^* 

the full and entire satisfaction of the Council and their engineer (6.), according to the ["qq™®' 

instructions and directions which the contractor may from time to time receive from 

either the engineer, assistant engineer, clerk of works, or persons authorized by them, 

who shall, and each and every of them, shall have full liberty, from time to time, 

and at all times, to inspect, examine and test the materials and workmanship, (c.) and ^^^^^^^ 

who shall and may at any and every such time reject any or all of the materials or 

workmanship which to them, any or either of them, may seem defective or unfit, or 
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improper for the Boveral purposes to which they are applied, or intended to be 
applied, or not in accordance with the description mentioned or intended hj this 
apecification, or the said drawings, instructions or directions respectively. 

10. The plant, tools and materials provided by the contractor shall, in all cases, 
from the time at which they, or any of them, may be brought upon the works and 
lands of the Council, and during the construction, and until the completion of the 
works, become and continue the property of the Council, and the contractor is hereby 
prohibited from removing the same, or any part thereof during the progress of the 
works, without the consent in writing of ihe engineer, but no advance will be made 
on either plant or materials. 

11. The contractor is not to assign or make over this contract to any person, nor to 
underlet it, nor to make it a sub-contract with any workman or workmen for the 
execution of any part of the cast iron, wrought iron, or other metal work, timber, 
brick work, concrete, ground work, masonry, or any other work appertaining to this 
contract, but is to employ his own workmen for the labour thereof, who are to be paid 
by him in wages by the day. [NoTi. — To thU condition infiUure contrads the Council 
pTopoMt to add ihefoUowinffproviMon: — " But the Council retains power to allow the 
*' contractor to sublet such special portions of the work as would not be produced or 
*' Carrie 1 out by him in the ordinary course of his business."] And in case the con- 
tractor assign or make over this contract, or underlet, or make a sub-contract, ho 
shall, for each offence, forfeit to the Council the sum of £500, which shall be deemed 
liquidated and ascertained damages, and may be recovered by action or deducted by 
the Council from any sum or sums due or to become due to the contractor under 
this contract or otherwise howsoever ; and should the contractor or his agent give 
any gratuity to any officer of the Council, the Council shall be at liberty to determine 
this contract. 

12. (a.) The contractor shall commence the works, and carry them on at whatever 
point or points, and in such portions as the engineer may direct ; but none of the 
works are to be commenced without a written order signed by the engineer. The 
Council will, with the engineer's written order to commence the work, give to the 
contractor the use of so much of the site of the works as may, in the opinion of the 
engineer, be required in order to enable the contractor to commence and continue the 
execution of the works, and will, from time to time, as the works proceed, give the 
contractor the use of such further portions of such site as the engineer may, from 
time to time, consider proper in that behalf ; (b.) but the non-delivery in manner 
aforesaid of the use of such site, or any part thereof, or delay in giving a written 
order to commence the works, or in delivery of plans, drawings, or sections, or orders, 
or any other delay for whatever cause alleged against the Coimcil or any of its 
officers shall not vitiate or affect the contract, nor any provision therein or in this 
specification contained, nor entitle the contractor to any increased allowance in respect 
of money, time or otherwise, unless (and then only to the extent to which) the 
engineer may grant him any extension of time under the provision for that purpose 
hereinafter contained. 

13. The Council expressly reserve to themselves the right to occupy, for their own 
purposes of whatever kind, at any time and for so long a time as they may by notice 
in writing to the contractor require, any portion or portions of tlie site of the works, 
whether the works to be executed thereon be commenced or in progress or completed, 
and, if they elect so to do, to employ thereon agents and workmen other than the 
contractor and his staff in the execution of matters not the subject of this contract, 
and the contractor shall not obstruct the said other agents and workmen, but without 
extra charge, and without relief from any liabilities or responsibilities incurred 
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under the contract, ehall allow and provide them unmolested access thereto, and Ho. 6. 



such facilities as in the judgment of the engineer may he by him reasonably • 
demanded. 

14. The contractor shall not commence any work in or upon, under, across, or Contractor 
through any house, building, shed, yard, area, roadway, ground, garden, or any other SfeoM*^*" 
place, being private property, until he shall be authorised in writing, either by the IJij!^!j*° 
Council or their clerk or engineer so to do. property 

15. The contractor shall be responsible for the correctness of the position, levels aathorized. 
and dimensions of the several works according to the drawings and written instruc- Setiing ont 
tions of the engineer, notwithstanding he may have been assisted by the engineer or 

the clerk of works in setting out the same ; and, if at any time during the progress 
of the works any error shall appear or arise therein, the contractor, on being required 
so to do by the engineer, shall remove and amend the work to his satisfaction. 

(b.) The levels shown upon the plans and sections are supposed to be correct, but Levels, 
the contractor is to verify the same, as well as all other particulars of the contract on 
the ground, should he think fit so to do, as he will be held responsible for the 
consequences for any error contained therein or omission therefrom. 

16. The contractor shall give all notices required by any law or statute, or as Notice to 
directed by the engineer or assistant engineer ; but whether notice be so required, or water com- 
shall be so directed or not, ehall in all cases give due and sufiScient notice to all P^°*^** ^^ 
companies, such as water, gas, tramway, or other companies, and also to all surveyors, 
commissioners of sewers, Government Telegraph Department, or other persons and 
authorities having charge of the water and other pipes, or of the drains, water 
courses, embankments, and the highways, roads, streets, foot and carriage ways, 
pavements and the like, previous to, and at the completion of any work, in order 

that the proper persons in respect of the matters aforesaid may be enabled to attend 
and see that the roads, streets, foot and carriage ways, pavements and the like, and 
other things incident and appertaining thereto are secured, relaid, or reinstated in a 
proper and satisfactory manner ; and also in order that the proper persons representing 
the water, gas and other companies may be able to attend and secure, shore up, alter 
the position of, remove, relay and reinstate the pipes, mains, plugs, and other water 
and gas or other works belonging to them, the contractor nevertheless to be held 
chargeable and responsible for the proper protection and restoration of all and every 
the matters and things herein referred to. 

17. (a.) The contractor to pay all fees and compensations, and to make good Contrsctors 
at his own expense all damage of every kind which may occur by reason of the andmake 
execution of the several works for the performance of which the contractor is bound, S^^tg 
whether the said damage may occur to any public or private ways, or any other ^* 
property, work, or thing whatsoever, that may be damaged, removed, disturbed, or 
injured, and the contractor shall indemnify the Council against all actions, claims, 
demands, costs, charges or expenses directly or indirectly arising therefrom ; (b) and 

the contractors shall deliver at the office of the Council certificates in writing from 
the proper authorities, or otherwise give evidence to the satisfaction of the engineer, 
that aU public and private ways and aU property, works or things that may have been 
disturbed or injured by the said works, have been properly made good, and all 
expenses and demands in respect thereof paid by the contractor before payment shall 
be made of the three amounts hereinafter provided to be lastly paid, due to him for 
the works under this contract, as hereinafter mentioned. 

'18. In any case in which works of shoring, or other works for the protection or Noticee. 
security of buildings, are necessary, the contractor sliall, within a reasonable period 
before the execution of such works, serve notices upon the occupiers of the buildings 
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Part>. intended to be shored up or otherwise secured, and upon all other parties entitled to 

notice, apprising them respectively that such works are necessary, that he is about to 

execute the same, and wiU, at a time to be specified in such notice, enter upon the 

premises for the purpose of executing such works. 

Fendngs, l^* M The contractor shall, at his own cost, provide the requisite gatekeepers, 

watow^igl watchmen, fencings, hoardings, strutting, shoring, bridge-ways, lights and all other 

iiRhtiiif, matters which may be necessary for the due protection and security of the works ; 

and all enclosures for materials or works, for the protection of the public, and of all 

buUdings and property whatsoever near to or liable to be affected by the works ; and 

shall sufficiently light and watch the same when necessary, and shall properly light 

and watch all the works ; and shall afford the utmost facility for public and 

private transit in respect of any roads, or rights of way or rights of traffic, 

which may be interfered with by the execution of the works. (6) As the property, 

if any, required for the purposes of the works is acquired, and the buildings, if any, 

pulled down, the Council, through its agent, will fence off such property from the 

public ways, and upon taking possession of the sites for the construction of the 

works, the contractor must give notice to the superintending architect of the Council, 

who will ascertain with him the quantity and condition of such hoarding and fencing. 

Whenever the contractor requires any portion of it to be removed, he shall give 

• notice to the architect, who will attend uud take account of and remove or take 

charge of it. And the architect will give the contractor certificates of the quantities 

and the condition of the hoarding and fencing upon the ground, and of that removed 

therefrom or taken charge of by hini, and the value o£ any part found to be missing 

will be deducted from the contract amount. 

pTOTlsion 20. The contractor to make all necessary provision for the conveyance, both tem- 

draixuMce. ' porary and permanent, of the drainage now discharging through (he existing sewers. 

Expedition 21. (a.) The contractor shall commence, execute and carry on all the works 

on ^6^^°^ comprised in the contract to the satisfaction of the engineer with due diligence, and 

works. ^ith as much expedition as the Council, or the engineer or assistant engineer sliall 

require ; (6.) and in case the contractor shall fail to do so, or shall neglect, in the 

opinion of the engineer or assistant engineer, to provide proper and sufficient 

materials, or to employ a sufficient number of workmen, or to execute the works 

which he shall be ordered to execute with due diligence or the despatch required, 

then the Council shall have full power, without vitiating this contract, and they are 

Faiiinff hereby authorised to take the works, wholly or in part, out of the hands of the 

CoancU Contractor, and to engage or employ any other person or workmen, and procure all 

may employ requisite materials and implements for the due execution and completion of the said 

oontractors works or any part thereof ; and the costs and charges incurred by the Council in so 

doing shall be ascertained by the engineer and paid for or allowed to the Council by 

the contractor ; (c.) and it shall be competent to the Council to deduct the amount of 

such costs and cliarges out of any moneys due, or to become due, from them to the 

contractor under this or any other contract, or the Council may recover the amount of 

the same costs and charges from the contractor as a debt due to the Council from the 

contractor. 

Materials 22. (a.) Should any materials be brought upon the works, or on the land or pro- 

manaiSp.' P^^^y of the Council, or to the places where any operations have been or are being 

carried out in connection with the works, or should there be any of the workmanship 

Inferior which, in the judgment of the engineer, assistant engineer, clerk of the works, or 

amended, persons authorised by them, shall be of an inferior description and improper to be 

used in the works, the said materials shall be removed and the workmanship 

amended forthwith or within such period or periods as the said officers and persons 
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may direct. (6.) In case the contractor shall neglect or refuse to comply with th Ho.0. 
foregoing conditions, it shall he lawful for either the engineer, assistant engineer, or p^oceed- 
clerk of works, or persons authorised hy them on hehalf of the Council, and by their ings and 
agents, servants, and workmen, to remove the materials and workmanship so objected on refusal, 
to, or any part thereof, and to replace the same with such other materials and 
workmanship as shall be satisfactory to him or them, and for the Council, on the 
certificate of the engineer, to deduct the expense thereby incurred, or to which the 
Council may be put or be liable, or which may be incident thereto from the amount 
of any money which may be or may become due or owing to the contractor, or to 
recover the same by action at law or otherwise from the contractor, as the Council 
may determine, (c.) And the contractor shall also forthwith pay to the Council the 
Bum of £50 per day for every day subsequently to the period or periods above 
specified, during which the materials or workmanship or any part of them shall not 
have been removed, such sum of £50 per day to be deemed liquidated damages. 

23. The same conditions and penalties as lastly above mentioned shall apply in Prooeed- 
the event of the contractor refusing, at his own expense, to pull down, amend and case of 
reconstruct any work which he may have erected upon an insecure or insufficient work or^ 
foundation, or shall not have sufficiently secured and protected the same against ^ofiriect. 
immediate and future injury, whether arising or to arise from weight, pressure, 
action of water, or otherwise, on being required so to do by either the engineer, 
assistant engineer or clerk of works. 

24. Should either the engineer, assistant engineer, clerk of works, or other Openingn 
authorised officers require it for their more perfect satisfaction, the contractor shall, nation, 
at any period during the continuance of this contract, pull down or unship any part 

of the works and make such openings and to such extent, through any part of the 
said works as the engineer or officers may direct, and which the contractor shall 
make good again to their satisfaction. Should the works be found faulty in any 
respect, the whole of the expenses thereby incurred shall be defrayed by the 
contractor, but if otherwise, by the Council, any difference arising under this clause 
as to who shall bear the expense to be determined by the engineer. 

25. (a.) The contractor shall give all necessary personal superintendence during Saperfn. 
the execution of the said works, and shall constantly employ on each part thereof at ^"^^'^^^ 
least one good and competent foreman, careful and skilled in the trades and calling 
required by this'specification, to manage and direct in the absence of the contractor, 

and such foreman shall, on behalf of the contractor, receive and have charge of such 
several drawings, writings, papers, specifications, and documents as may be delivered 
to or for the use of the contractor or for his guidance ; and such foreman shall also, 
on behalf of the contractor, receive, execute, and obey all such instructions and 
directions as may be given by either the engineer, assistant engineer, clerk of works, 
or other authorised persons, and shall not be changed without the consent of the 
engineer, but may, nevertheless, be objected to or dismissed by the engineer, if and m hen 
he shall see fit to do so ; and thereupon the contractor shall forthwith cease to employ 
him, and employ another good and competent foreman in his stead, and so from time 
to time and as often as occasion shall require. (5.) In like manner the contractor 
shall employ in and about the execution of the said works, or any of them, only 
such clerks, foremen, superintendents, agents, and workmen as are careful and Skilled 
skilled in their various trades and callings ; and the engineer shall be at full liberty ^<'''^°^®^' 
to object to or dismiss any person employed by the contractor in or about the 
execution of such works, who shall, in the opinion of the engineer, misconduct 
himself or be incompetent for, or negligent in, the due and proper performance of his 
duties or any of them. 
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Part 2. 26. In the absence of the engineer, either the assistant engineer, clerk of worka, 



Bapcria- ^^ ^^y ^^^^^ persons whom the Council or their engineer shall appoint to superintend 
*«n**«"J*^ the u'orks are to have full power to decide as to the manner of conducting and 
ofibe executing the works in every particular, and the contractor sluill follow the 

cDffuftoar. instructions or orders of the persons so appointed. 

Bospenflion 27. The contractor shall, without recompense, claim, or demand, delay or suspend the 
progTM ppQgj.ggg q£ ^Y\e works, or any part thereof, if, and when, and so often as he shall be 
so required by either the engineer, assistant engineer, or clerk of works, and for such 
time or times an may, in the judgment of either the engineer, assistant engineer, or 
clerk of works, be necessary for the purposes or advantages of the undertaking, and 
shall, whenever directed either by the engineer, assistant engineer, or clerk of works, and 
upon all other needful occasions, at his own expense, properly cover down and secure 
so much of the works as may be liable to sustain injury from weather or otherwise ; 
and sliall, at all times during the continuance of this contract, and forthwith when 
required, properly make good any damage or injury which such works or any part 
thereof may sustain, to the full satisfaction of the engineer. 
Precaationa 28. (a.) The contractor shall take every necessary, proper, timely, and useful pre- 
accidenuor caution against accident or injury to the works, or any of them, or to any other 
nJo^y. property, or to any person, by tlie action or pressure of water, and whether tlie 
same shall arise from or be occasioned by tides, floods, springs, rain, streams, 
accumulations, disruptions, leakage, frost, or otherwise, and also against all other 
accidents or injury to such works, property or persons from or by any other natural 
or artificial cause whatsoever ; (6.) and sliall forthwith repair, make good, and 
defray any loss, damage, cost, charge, or expense by or in consequence of any 
accident, or by or in consequence of the operations, whether negligent or not, of the 
contractor, occasioned to the Council, or to the said works or any of them, or to any 
Ooanoii and person or persons injuriously affected thereby ; (c.) and shall indemnify, save harm- 
be fndeimii- ^^^i ^^^ ^^P indemnified, the Council and their oflBcers from and against the same, 
^^ ^^2o^ ^^^ from and against all actions, suits, claims, penalties, liabilities, costs, expenses 
and demands whatsoever, by reason or on account thereof, (d.) And the Council 
may deduct the expenses thereby incurred, or to which the Council and its officers 
may thereby be put or be liable, or which may be incident thereto, from the amount 
of any money which may be or become due or owing to the contractor, or may .recover 
Council the same by action at law, or otherwise from the contractor, (s.) And the Council 
compromiM may, if they shall see fit. compromise any such action, suit or other proceeding, or 
acuom, Ac. ^^y claim in respect of any such damage as aforesaid, on such terms as they shall 
see fit ; and the contractor shall thereupon forthwith pay to them the sum or sums 
paid by the Council upon the occasion thereof, and shall in every case pay to them 
such sum or sums as shall fully indemnify them according to the present stipulation. 
Niffht *^^' '^^ works are, without extra charge, to be carried on day and night without 

work. intermission, should bad or treacherous ground be met with, or should there be any 

other cause whatsoever which, in the judgment of the engineer, shall require it, 
but no work shall be carried on in the night without the knowledge and sanctioo 
of the engineer. 
Responsi- 30. (a.) The care of the whole of the permanent works, until their completion, and 
accidentB, of the whole of the temporary works until their removal, is to remain with the 
daroagea. contractor, and he shall be held responsible for all accidents from whatever cause 
arising, and chargeable for anything that may be stolen, removed, or destroyed, to 
whomsoever belonging ; (6.) and he shall also be held responsible for the making 
good all defects in and damage to the said works, or to the adjoining or other 
buildings, premises, and property, from bad or insufficient materials, bad workman- 
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ship, or any other cause whatsoever, and whether such damage or defects were No. 6. 
occasioned by the negligence of the contractor or not, or may be or might have been 
discoTered (luring the progress of the works or in consequence thereof, or shall 
appear to be known after the completion thereof, or whether payment may wholly 
or partially have been made, or the works approved as supposed to have been 
properly done ; (c.) and no certificate or approval of any works by any officers or 
members of the Council shall affect or prejudice the right of the Council against the 
contractor, or be considered or held as at all conclusive as to the sufficiency of any 
works or materials. 

31. The contractor shall complete and deliver up to the Council the whole of the Time for 
work comprised in this contract, and shall complete the removal of all temporary of works, 
works within a period of twelve months from the date' of the engineer's order to 
commence the same ; the whole of the work to be delivered up complete in every 
respect, in a clean and perfect condition. Provided always, that if by reason of the Non- 
non-possession of any site or sites required for the purposes of the undertakings, or Sr^sUcIs^'^ 
by reason of any additional works or enlargements of the works (which additions ^* 

or enlargements the engineer is hereby authorised to make), or for any other just 
cause arising with the said Council or with the engineer, assistant engineer, or clerk 
of the works, or in consequence of any unusual inclemency of the weather, or 
general or local strikes, or combination of workmen, or for want or deficiency of any strikes, 
orders, drawings or directions, or by reason of any difficulties, impediments, obstruc- 
tions, oppositions, doubts, disputes, or differences whatsoever and howsoever 
occasioned, the contractor shall, in the opinion of the engineer, have been unduly 
delayed or impeded, on the completion of his contract, it shall be lawful for the 
engineer, if he shall so think fit, to grant from time to time, and at any time or times sztension 
by writing under his hand, such extension of time, either prospectively or retrospec- o' 'inac- 
tively, and to assign such other day or days for or as for completion, as to him may 
seem reasonable, without thereby prejudicing or in any manner affecting the validity 
of the contract, or the sufficiency of the tender, or the adequacy of the sums or prices 
therein mentioned ; and any and every such extension of time shall be deemed to be 
in full compensation and satisfaction for, and in respect of any and every actual and 
probable loss or injury sustained or sustainable by the contractor in the premises, and 
sliall in like manner exonerate him from any claim or demand on the part of the 
Council, for and in respect of the delay occasioned by the cause or causes in respect 
of which any and every such extension of time shall have been made, but no further 
or otherwise, nor for or in respect of any delay continued beyond the time men- 
tioned in such writing or writings respectively. 

32. (a.) And provided further, that such completion and delivery at the time afore- Deu^ery 
said, or at any subsequent time, shall be deemed to be a completion and delivery only ^***V^ ^ 
if the engineer shall accept the same on behalf of the Council, and when so accepted ftnd when 
shall not be deemed a full, complete, and sufficient completion and delivery by the ^^^ **** 
said contractor to the Council, but only a permissive use of the said works for the 
purposes of the Council, unless and until a certificate in writing, hereinafter called a 
certificate of completion, under the hand of the engineer, shall have been given to the Certiacate 
Council, to the effect that the several works constructed by the contractor, and all uool^™^^^ 
other the works contracted for and directed to be executed, are in a sound, water- 
tight, workmanlike, and complete and usable condition, and that the contractor has, in 

the opinion of the engineer, reasonably fulfilled and completed his contract and under- 
taking, except so far as relates to maintenance of the works as hereinafter provided. 
(6.) Provided always, and notwithstanding anything contained in this contmct, it Ezecntion 
shall be lawful for the Council to undertake and execute, by or through other parties, by council 
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at any period during the continuance of this contract, any kind of work, matter, or 
thing whataoeyer, which they may consider necesaary or proper to be performed and 
executed for the purposes of, an 1 in connection with, any or all of the works under 
this contract, and that without in any way relieving the contractor from any of 
his liabilitiea and responsibilities under, or in any way yitiating or avoiding this 
contract. 

33. (a.) That the contractor, notwithstanding such permissive use and execution of 
works, matters, and things lastly provided, and any act, matter, or thing done, per- 
mitted, happening, or suffered, in pursuance or during the continuance of such 
permissive use, or at any period during the continuance of this contract as lastly 
provided, sliall be responsible for, and shall effectually maintain and uphold in good, 
substantial, sound, perfect, and watertight condition, all and eveiy part of the said 
works, for a period of twelve calendar months from and after the day of the date on 
■nch last-mentioned certificate of completion, and shall be liable for, and shall pay and 
make good to the Council, or other person or parties (being legaUy entitled thereto) 
all losses, damages, costs and expenses they or any of them may incur, or be put, or 
bo liable to by reason or in consequence of the operations, or of the failure, from 
wiiatever cause, of the works of the contractor, or any of them, during the time the 
contractor is responsible therefor , (6.) and shall indemnify, save harmless, and keep 
indemnified the Council from and against the same, and from and against all actions, 
suits, claims, and demands whatsoever, by reason or on account thereof ; or the 
Council may deduct the amount of such losses, damages, costs, or expenses from any 
amount in their liands due to the contractor. 

34. It sliall be lawful for the Council, in case the contractor shall fail in the due 
performance of any part of his undertaking, or shall become bankrupt or insolvent, or 
sliall compound with his creditors, or propose any composition to his creditors for the 
settlement of his debts, or shall assign tlus contract, or any benefit thereof, or if the 
same shall become vested in any other person, or shall carry on business under inspectors 
on belialf of his creditors, or shall commit any act of bankruptcy, or shall not, in the 
opinion or according to the determination of the engineer, exercise such due diligence 
and make such due progress as would enable the works to be efficiently completed at 
the time or in the manner aforesaid, to determine the contract, so &r as respects the 
performance of the same under the direction of the contractor, by a notice in writing, 
under the hand of the clerk of the Council, but without thereby affecting the obliga- 
tions, liabilities, and responsibilities of the contractor, the whole of which shall, unless 
otherwise agreed in writing to the contrary, and except as is otherwise hereinafter 
mentioned, continue to be in force as fully and to the same extent and for the flame 
period as if the contract had not been so determined, and as if the work subsequently 
executed had been executed by or on behalf of the contractor, and without thereby 
creating any trust in his favour, and to enter in and take possession of the works, 
and of the plant, tools and materials of the contractor, and use or sell the same as 
the absolute property of the Council, and all the powere of the engineer with respect 
to the determination of any doubts, disputes, and differences, and with respect to 
the settlement of the contract, and the determination of the sum or sums or balance 
of money to be paid to or received from the contractor, and otherwise in respect 
of this contract, shall be and continue in force with respect to the same as though 
such contract had not been determined. 

35. That in case of the contract being so determined as aforesaid, the Council may 
re let tlie undertnking of the contractor, or any part thereof, and up 'U such conditions 
as tiiey may think fit from time to time ; may engage workmen, and provide all such 
materials, implements, and apparatus, and employ the eame in such manner as the 
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engineer, assistant engineer, or clerk of the works, or either of them may think 8eot. 5. 
necessary or proper for completing the said works or any of them, or for repairing or _??!_?L- 
remedying, or endeavouring to repair and remedy any defects which may appear 
therein ; and when the contract shall have heen so determined, or so soon thereafter 
as the engineer may think convenient, the engineer shall fix and determine, either 
ex parte, or hy, or after, reference to the parties, or either of them, or after such 
investigation or enquiries as he may think fit to make or institute, and shall certify 
what amount (if any) was, at the time of the determination of the contract, reasonably 
earned by, or would reasonably accrue to the contractor in respect of the work actually 
done ; and the amount thereof, after allowing for all sums then already paid to the 
contractor on account, shall remain in the hands of the CouncO, without interest, until 
twelve months after the date of the engineer's certificate of the completion of the 
works, which he shall give to the Council as hereinbefore provided in the case of the 
completion of the works by the contractor ; and the engineer shall be at liberty to 
authorise, by a further certificate under his hand, the Council to deduct the damages, 
losses, costs, charges, and expenses in his opinion incurred by them in consequence of 
the premises, or to which they may be put or be liable, together with the forfeiture 
(if any) incurred by the contractor, from any sum or sums of money which would 
otherwise become due and owing to the contractor, and in case such sum or sums of 
money shall not be sufficient to defray such damages, losses, costs, charges, expenses, 
and forfeitures, then the contractor shall forthwith pay the deficiency to the Council, 
and it shall be lawful for the Council to recover the same from the contractor by action 
at law or otherwise ; and any doubts, disputes, or differences arising or happening 
with respect to the determination of the contract, or in consequence thereof, shall be 
settled and decided as herein prescribed with respect to any other doubts, disputes, or 
differences arising or happening under the contract. 

36. That time shall be especially considered as of the essence of this contract on the Time as of 
part of the contractor, and in case the contractor shall fail in the due performance of the of the 
works to be executed under this contract, by and at the time or times herein mentioned «*'^*'*<*" 
or referred to, or at other than the day or days to which the period of completion 

may have been extended, he shall be liable to pay to the Council as and for liquidated 
damages, the sum of £150 for each, and every week which may elapse between the Penalty foi 
appointed and actual time of completion and delivery hereinbefore mentioned or TOmpSetlom 
provided for ; or the Council may deduct the same from any moneys in their hands 
due or to become due to the contractor. And such payments or deduction shall not 
in any degree release the contractor from the further obligations nnd penalties in 
respect of the fulfilment of the entire contract, nor any right which the Council 
might have to claim, sue for, and recover compensation and damages for non- 
performance of this contract at the time hereby stipulated. 

37. All fossils, coins, or other articles of value or of antiquity which may be Ooiiu, fto. 
discovered in the course of these works, shall be immediately delivered into the 
custody of the engineer or other officers on behalf of the CouncO. 

3d. The contractor, inmiediately upon completion of the works, shall fill up holes Fiiling-in 
nnd trenches which may have been made or dug, level the mounds or heaps of earth ** ^* 
tliat may have been raised or made, and clear away all rubbish or spoilt bricks which 
may become superfluous, or have been occasioned or made in the execution of the 
works ; and the contractor shall bear and pay all costs, charges, damages and expenses 
which may be incurred or sustained on account, or in consequence of any accident 
which may happen by means of holes and trenches connected with the works being 
dug and left unfenced, or materials being left or placed in improper situations. 

39. The contractor shall return to the custody of the engineer at the time of the Drawings, 

CO 
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delivery up of the woks to the Council, and before he receives the instalments 
payable thereon, all plans, drawings, writings, papers, specifications and docaments 
which may have been delivered to him, or for his use ; and in the meantime the 
engineer and such person as he may appoint, and the assistant engineer and clerk of 
t)ie works shall have full access thereto, at all times, and for all purposes, and the 
same shall be kept at or near the site of the works. 

40. The full and true bills of quantities, with the rates of charge and amount of 
each item, and total amount upon which the tender was based, which the contractor 
is bound to deliver with his tender, shall be used for the purposes and under the 
circumstances set forth in clause 5. 

41 . Subject to the conditions in this specification contained, the contractor shall be 
paid for his work in the manner following, that is to say : — In the first instance no 
payment shall be made to the contractor until he shall have executed upon the site of 
the works permanent work to the value of 15 per cent, on the full amount of his 
contract, after which, and until he shall have so executed work to half the full value 
of the entire contract, he shall be paid at the rate of 90 per cent, upon the value of 
the work so executed, less the aforesaid 15 per cent. After half the work is com- 
pleted the contractor shall be paid in full upon the value of the further work 
executed until its completion. The above 15 per cent, on the contract amount, and 
the balance of the 90 per cent, payment, shall be retained in the hands of the 
Council until the certificate of completion hereinbefore mentioned shall have been 
given, when a sum equal to 25 per cent, of the said sums retained shall be paid 
to the contractor. A second sum of 25 per cent, of the said sums retained shall 
be paid at a period of three months, a third like sum at a period of six months, and the 
final balance twelve calendar months after such certificate of completion as aforesaid, 
but only on condition that the terms of the contract shall have been fulfilled. The above 
payment shall be made upon the engineer's estimate of the approximate value of the 
works executed, and in respect of permanent work only. No advances shall be made 
upon plant or upon materials not forming part of the executed work. Payment 
shall in no case be made at more frequent than monthly intervals. 

42. The following conditions as to payments shall be specially observed and in- 
cluded with the several other conditions in this specification contained ; that is to 
say, provided always, that no sum or sums of money shall be considered to be due 
and owing, nor shall the contractor make or enforce any demand whatsoever upon or 
against the Council, for or on account of any work executed by him, unless the con- 
tractor shall have delivered from time to time, and at all times within one week from 
the expiration of the month on which the amount of work then claimed for has been 
performed, a true and proper claim or claims in such form as the engineer may 
direct ; nor unless the engineer shall in writing under his hand have certified or 
recommended the amount to be paid as such instalment or balance to the contractor, 
and that the contractor is reasonably entitled to such instalment or balance respec- 
tively ; nor shall any such sum or sums of money be considered payable to the 
contractor until the expiration of seven days from the date of such certificate ; nor 
shall any omission to pay the amount of such certificate at the time the same shall 
be payable be held or deemed to vitiate or void the contract ; nor shall the three 
amounts herein provided to be lastly paid (that is to say, the two last advances to be 
made, and the final balance) be considered to be due and owing at the times above 
stated, unless that within three months from the date of completion, delivery and 
acceptance as aforesaid, the contractor shall have delivered to the Council a full 
account in detail of all claims he has on the Council in respect of the works ; and that 
<1ie engineer shall have given a certificate in writing of the correctness of such claims : 
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and provided also that the engineer shall certify that such works have been inspected MJot. 5. 
by him since the expiration of the said period of three months, and found to be in ^ ^* ^' 
good and substantial order ; and that the contractor has duly delivered to him certifi- 
cates in writing from the proper authorities that all works or matters under their 
control which have been in any way interfered with have been properly reinstated and 
made good, and all expenses and demands in respect thereof paid by the contractor ; 
and that he also certify that all claims and demands which liave been made for or in 
respect of damage or loss by, from, or in consequence of the said works have been 
satisGed agreeably to this contract, and that he has no reason to believe that any 
other such claim exists. Provided always, that with respect to any disputed or 
unadjusted claim or claims, the contractor shall not be entitled, before the final settle- 
ment of the contract, to any payment on account or otherwise, unless and until the 
engineer shall certify the correct amount of such claim or claims, nor unless and 
until the contractor shall give his receipt in discharge thereof. And provided further 
that no certificate, or recommendation, or payment on general account shall be taken 
to be an admission of the due performance of the contract, or any part thereof, or of 
the accuracy of any claim, nor shall it conclude or prejudice the power of the 
engineer, or the settlement of the contract, and the determination of the sum or 
sums, or balance of money to be paid or received from the contractor, or in any other 
way vary or affect the contract entered into by the contractor. 

43. The payments to the contractor shall be made out of the funds under the Payments 
control of the London County Council in their public capacity, and no member of pabSo 
such Council, whether or not a party to the contract, shall be personally responsible ™d»' 

to the said contractor. 

44. All moneys payable to the Council by the contractor under any stipulations in Beoovery, 
this contract may be recovered by action by the parties for the time being entitled m^^g 
to sue on this contract, or the same may be retained out of any moneys then due, or [*•??***• 
which may hereafter become due from the Council to the contractor, under this or CoonciU 
any other contract or otherwise howsoever, and the Council shall have power to with- 
hold payment of any moneys to the contractor after circumstances shall have arisen 

which may give rise to such retention as aforesaid, until after the disposal or settle- 
ment of such circumstances, though the sum to be retained may be unascertained at 
time of such withholding. 

45. And further that notwithstanding anything herein contained, the contractor Acts of 
shall conform and be subject to and shall comply with, the restrictions and provisions to'Se ^"^^ 
contained in the several Acts of Parliament relating to the Metropolitan Board of JJJJJf*^** 
Works or the London County Council, to the extent to which they may affect others 

than the board or the Council, or in which others than the board or the Council are 
or were interested. 

46. The Council shall have full power in their absolute discretion to defend or Connoilto 
compromise any action or proceeding brought against them by reason or arising out to de^nd** 
of the execution of the works, without prejudice to the obligations of the contractor y^f^ P"^ 
under this contract to indemnify the Council against such action or proceeding, and aotioim. 
the contractor shall be liable to repay to the Council any sums paid by them in any 

such action or proceeding, or in pursuance of any such compromise. 

47. Lastly, if any difference or dispute shall arise between the Council or any of Arbitration 
its officers and the contractor, either with regard to the construction or effect of the °**'**®- 
contract, specification, or drawings, or to the rights, duties, or liabilities of the con- 
tractor or the Council under the contract, or as to the due performance of Uie 
contract by the contractor, or as to any materials or workmanship, or as to any 

other matter or thing, or cause of difference arising out of the contract or the 

CC2 



404 SHORT FORMS OF CONTRACT AND CONDITIONS. 

Part 8. execution thereof, directly or indirectly, the same shall be referred to the award and 

deciHion of the engineer as sole arbitrator, whose decision shall be final and conclusive 

between the parties. Tlie engineer shall have power over the course of any pro- 
ceeding under the clause. 

SECTION 6. 

SHORT FORMS OF CONTRACTS AND CONDITIONS. 

SHORT FORM OF BUILDING CONTRACT.— No. 1. 

[No Architect Employed.] 

Articles of Agreement made the day of 18 , 

between A.B. (hereinafter called the builder) and CD. (hereinafter 
called the employer). 

The builder agrees to do in the most workmanlike manner all the 
works, and provide all the materials of the best kind shown in the 
drawings and described in the specification hereto annexed, and signed 
by the parties to this agreement, and to complete, finish, and hand over 
to the employer the house [or all the plumber's work or any other trade 
in the said house] and all other work and labour incidental to and 
necessary for the entire completion thereof, whether specified or shown 
on the drawings or not, by the day of 18 . 

And in consideration of the above agreement on the part of the buflder, 
the employer hereby agrees to pay the said builder, within four months 
after the said has been handed over to him to 

complete, the sum of £ , or the balance thereof, 

in the event of the employer having made any advances to the builder 
on account thereof less the sum of £ per week for every week 

during which the work remains incomplete after the said 
day of . But such deduction shall not be made for 

any period during which the employer may have hindered or delayed 
the performance of the work. 

Provided always that — 

The employer may at any time during the progress, or after the 
completion or alleged completion of the work, call in at his own expense 
an architect or surveyor, in which case the certificate in writing of such 
architect or surveyor that the work is duly completed, and of the 
amount, if any, due to the builder, after making such allowances for 
penalties and for defective or incomplete work, and for extras and 
deviations as the architect shall think fair, shall be a condition precedent 
to any claim by the contractor under this contract, and to any claim by 
the employer to deduct or recover penalties under the contract, and to 
any claim by the contractor for damages against the employer for 
hindrances by him of the performance of the contract 
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SUB-CONTEACT.— No. 2. koS^ 

(SHORT FORM.) 

Contract between contractor and Biib-contractor or workman for the performance 
of the part of the work and labour included in the original contract between contractor 
and employer. 

Memorandum of Agheement made and entered into day of 

18 , between AB. (hereinafter called the contractor) of 
, of the one part, and CD. (hereinafter called the 
sub-contractor), of , of the other part. Whereas an 

indenture (or agreement) dated the day of 18 , 

was made between the contractor of the one part and E.F. (hereinafter 
called the employer) of the other part, which indentui'e (or agreement) 
is hereinafter referred to as the principal contract ; and whereas the 
sub-contractor has been shown and informed of all the various stipula- 
lations, conditions, and penalties contained in the principal contract 
(other than the price or prices to be paid by the employer to the 
contractor) : Now it is hereby agreed as follows : — The sub-contractor 
will find and provide all work and labour [materials, plant, and imple- 
ments], provide against, take, and indemnify the contractor against all 
risks, and stand in the shoes of the contractor except as regards payment, 
and undertake in the place of the contractor all the contractor's obliga- 
tions under the principal contract in respect of the [excavator's work 
in the construction of a railway from E. to F.], and complete the same 
in the manner described in the principal contract, and subject to the 
conditions therein contained, and to the satisfaction of G. H., the 
contractor's surveyor, or other the surveyor of the contractor for the 
time being. 

1. The sub-contractor shall proceed with the work to the satisfaction 
of the contractor's surveyor, and complete the whole by or before the 

day of , or by such other day, in case of delay or 

hindrance by the contractor or from any other cause, as the contractor's 
surveyor shall fix and determine, but if he does not fix any other day, 
then by the day of 

2. the contractor will, upon the measurement and certificate in writing 
of the contractor's surveyor, pay the sub-contractor the prices in the 
schedule hereto annexed, and signed by the sub-contractor, and in the 
following manner : — The contractor will make advances to the sub-con- 
tractor as and when he shall receive a certificate from the employer's 
engineer, and at the rate of per cent, of the work done by the 
sub-contractor in the opinion and upon the certificate of the contractor's 
surveyor. The balance will be paid to the sub-contractor upon the 
certificate of the contractor's surveyor as soon as the contractor shall 
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Ptrts. reoeive a certificate of the final completion and maintenanoe of the 
works to the satisfaction of the employer's engineer. 

3. In the event of any deviations, omissions, or additions from or to 
the principal contract being made, or in the event of its being abandoned, 
discontinued, or suspended by the contractor from any cause whatever, 
the sub-contractor shall be paid such addition to or deduction from the 
contract price (according to the schedule rates as far as they are appli- 
cable) as the contractor's surveyor shall certify in writing, without any 
allowance to the sub-contractor for any damages or loss of profit. 

4. If the works do not proceed as rapidly or satisfactorily {a) as 
required by the contractor's surveyor, the contractor shall have power, 
upon the certificate of the contractor's surveyor to that effect, and after 
notice given to the sub-contractor, to enter upon and take possession of 
the works [plant, implements, and materials], and to pay whatever 
number of men may be left unpaid by the sub-contractor [and purchase 
at a price to be fixed by the contractor's surveyor the plant, implements, 
and materials, or either or any of them], and may set to work whatever 
number of men [and supply whatever quantity and kind of plant, 
implements, and materials] the contractor's surveyor may consider 
necessary. The amount so paid and the costs of the men so set to work 
[and the costs of the plant, implements, and materials after deducting 
the sum realised on the sale of the remainder thereof at the completion 
of the said works (ft)] as ascertained by the contractor's surveyor, shall 
be deducted from whatever moneys may be due to the sub-contractor [or 
the same may be recovered by the contractor as liquidated (c) damages], 
and the amount of any moneys that may be due to the sub-contractor 
[or to the contractor from the sub-contractor] shall be ascertained by the 
contractor's surveyor, whose decision shall be final [and whose certificate 
in writing shall be a condition precedent to any claim by the sub-con- 
tractor or contractor in respect thei'eof {h)\ The decision of the con- 
tractor's surveyor shall be final and binding upon the sub-contractor 
as to the interpretation of this contract and of the rights, duties, and 
liabilities of the sub-contractor in relation to the contractor, and of 
any breach of contract by the contractor, and no claim of whatever 
kind shall be made by the sub-contractor unless and until the con- 
tractor's surveyor shall have decided and certified thereon in writing (r). 

(a) This clause is based upon Stadhard v. Lee (1863), 32 L.J. Q.B. 75, where it 
was held that the intention to be collected from the agreement was, that the 
defendants, if dissatisfied, whether with or without sufficient reason, with the 
progress of tlie work, should have the absolute and unqualified power to put on 
additional hands and get the work done and deduct the cost from the contract price 
payable to the plaintiff ; and, therefore, that so long as the defendants were acting 
bond fide under an honest sense of dissatisfaction, although it might be ill-founded 
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and unreasonable, they were entitled to insist on the proviso. The author has made g^^^ g 
the proviso still safer by making the exercise of power of forfeiture dependent on the Ko. 8. 
contractor's surveyor only. See ante vol. 1, chap. vii. " Work to Approval." 

(b) The words in brackets are not in the proviso in the above case, and the 
omission thereof as regards the plant is clearly a defect in an excavating contract, 
because much plant may be so fixed in the work that removal at the time of forfei- 
ture would be difficult, or might cause delay. 

(c) It is not desirable to insert a penalty for delay, because this would be an 
inadequate remedy in the case of the contractor being, as no doubt he would be, tied 
to time by heavy penalties, unless the penalties chargeable to the sub-contractor were 
equal in amount to the penalties payable by the contractor, and these might be 
beyond the amount of the retention money and otherwise beyond the means of the 
sub-contractor to pay in case of default. 

Contractors for Special Work. 

One of the most difficult problems of modem building is to settle a contract so as 
to reconcile the conflicting interests of the builder, the contractors for special works, 
and the architect. 

Buildings of the ordinary type contain perhaps only two or three works requiring 
special men, and these are generally required in matters of fitting or electric lighting 
after the bulk of the work is done. But when a building cannot be erected at all 
without the special skill of often a dozen or more different specialists friction becomes 
almost unavoidable. 

Some of these special contractors do the constructional iron work, others the granite 
work, others composition stone for stairs and floors, others terra cotta work, others 
ornamental iron work, others tiled pavements and tiled walls, others different kinds of 
plaster and other work on ceilings, others ornamental glass, besides a great many more. 

It will be easily understood how difficult it is for a contractor to deal with these 
special men even when he has them under his control, and it is rarely that he finds 
himself in that position. But it is infinitely more difficult when he has no control 
over them at all. 

The architect generally selects these special contractors, and enters into contracts 
with them, the builder being no party to the arrangements. All the builder knows 
as a rule is that certain men, selected, or to be selected, by the architect, are to do 
certain work upon the building which ho has contracted to build, and that he has to 
give them the use of scaffolding and other facilities for doing their work, and that he 
or the building owner will have to pay them what the architect certifies to be due 
to them. 

The reason why the builder is unable to contract directly with these special 
contractors is because the architect prefers to deal with them himself, and because he 
often has to have special work prepared long before the contract between builder and 
building owner is entered into. The contractors for special works are also, and very 
naturally, pleased to fall in with an arrangement by which they get rid of many 
liabilities to the builder which they might otherwise incur for hindrances and delays, 
if they were to contract with the builder direct. The person who suffers by this 
arrangement is the building owner, who is generally responsible to the builder in 
damages for the defaults of the special contractors. 

Various kinds of contracts are drawn to get over these difficulties, but in any way 
the matter is very complex unless the builder is allowed to contract direct with the 
contractors for special works. 
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FORM OF BOND FOR THE PERFORMANCE OF A 
BXnLDINa CONTRACT.— No. 1. 

Know all men by these presents that we, A.B., of 
(hereinafter called the contractor), and CD., of 

and E.F., of (hereinafter called tlie sureties) 

are jointly and severally bound to G.II., of 

(hereinafter called tlie employer), in the penal sum of £ sterling to be paid 

to the said G.H. or his {certain attorney)^ executors, administrators, or assigns, for 
which payment to be well and truly paid we jointly and severally bind ourselves 
and each of us and any two or more of us, and the heirs, executors, administrators 
of us, and each of us, and of any two or more of us, jointly and severally, firmly by 
these presents, sealed with our res|)cctive seals this day of 18 . 

Whereas this l)ond of suretyship is supplemental to an indenture (or agreement and 
so throughout) herein called the principal indenture, dated, &c., &c., wliereby the said 
contractor agreed and covenanted with the said employer to erect a certain (railieay^ 
house, or building) according to the plans, specifications, and conditions of contract 
therein within written. And whereas at the time of the said contractor entering 
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into the said principal indenture (or agreement), the said two sureties agreed to geet. 7. 
concur with the said contractor, G.H., in the above written bond for the due No. 4.. 
execution of the principal indenture, according to the therein within written plans and 
specifications with the conditions to the effect hereunder written. Now the condition of 
the above within bond is such that if the contractor, A.B., shall construct and complete 
the said [railway or- erect and complete the said house or building] (including alterat'wns 
an I extra vx>r1c8 if ordered (IS provided hy the principal mZen^wre) according to the 
conditions, plans, and specifications referred to or in the principal indenture : 

Then the above written bond to be void, otherwise to continue in full force and 
vii-tue. Provided always, and it is hereby agreed and declared that the said sureties 
or either of them shall not be released or discharged from this bond by any arrange- 
ment which may either, with or without the assent, or notwithstanding the dissent 
of the said sureties, be made between the said contractor and the said employer, 
eitlier for alteration of time or mode of payment, or for variation of the works to be 
executed, or by any dealing or transaction which may take place between the said 
contractor and the said employer, or by any act or default of the architect, or any act 
or omission to act of the employer in consequence of the architect's acts or defaults. - 

NoTB. — ^A bond is a penal sum ; all therefore that a plaintiff can recover in an action 
on the bond is the actual damage sustained : Errington v. Ayneslcy (1788), 2 Bro. 
C.C. 341 ; Slaman v. Walter (1780, 1 ^ro. O.C. 418. 



GUARANTEE FOE ENDOESEMENT ON BUILDING 

CONTEACT.— No. 2. 

FORM 2. 

Memobanditm of an Agreement made the day of between 

A.B. of the first part, and (hereinafter 

called the sureties), of the second part. 

In consideration of the entering into the within written building 

contract, the sureties hereby guarantee the complete performance of the said contract, 
whether in its original form or as varied or altered under any of the powers or 
provisions therein contained or as hereinafter mentioned, and agree that the employer 
sliall until complete performance of the said building contract by the contractor have 
against us jointly and severally the same rights and remedies as if we had been 
principal parties to the said contract. 

No indulgence, time, or forbearance given or shown to or security taken from or 
agreement to give or show indulgence, time, or forbearance to or composition with 
tlie contractor [or contractors] shall be any discharge of any liability under or by 
virtue of the said building contract or otherwise howsoever, or shall release us from 
observing or performing the conditions and provisions therein contained, notwith- 
standing that we, either separately or jointly with any other person or persons, 
may not be privy to, or may refuse to consent, or may object to or protest 
a,^ain8t the giving or showing such indulgence, time, or forbearance, or the making 
o£ such agreement or composition^ ; and no act or default of the architect shall 
prejudice the rights of the employer against us. 

* See Uniati Bank of Mamheitter y. Beech (1S65), SI L.J. Ex. 133 ; and Cotoper r. Smith 
(1838), 4 M. & W. 619. The exceptions against discliarffe of surety mentioned in the proTiso in 
Form 1- may also be inserted in this proviso. 
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Parts.' GXJARANTEB BY EMPLOYER OF ADVANCES TO 
BUILDER.— No. 8. 

Dated 
To 

In consideration of your advancing to the builder the sum of £ 

and of his authority of this date, I hereby guarantee the payment by him to you of 

the sum of £ on the completion of 

in accordance with a contract dated the day of 

between myself and the hwlder^ such completion to he evidenced by production of the 

eert^fieate cf the architect Jor ^ time being tuperitUending the execution of the aaid 

worhi, 

(Signed) 

Non<— 8m Lewie t. Hoare (1881), 44 L.T. 66 H.L. 

An agreemmi of thif kind can alio be dimwn ai a xeoognitioii of on equitable ehaigSb 



GUARANTEE TO CONTRACTOR'S BANKER FOE 
ADVANCES, AND ASSIGNMENT OF A LIFE POLICY 
AS SECURITY.— No. 4. 

This Indbntubb, made the 28th day of October, 1886, between A. B., of 

Government Contractor (hereinafter called the Mortgagor), of the 
Grst part ; and 0. D., of contractor, and E. F., of 

, and G. H., of (hereinafter called 

tlie sureties), of the second part ; and J. K., L. M., and N. 0., all of 

bankers and co-partners (carrying on business under the style or 
firm of ), and hereinafter called the mortgagees, of tlib 

tliird part, witnesseth that the mortgagor hereby covenants with the mortgagees that 
he (the mortgagor) will pay to the mortgagees all sums of money which now are or 
sliall from time to time hereinafter become owing to the mortgagees, either alone or 
in co-partnership with any other person or persons, in account current with the 
mortgagees, or upon any cheques, promissory notes, or bills of exchange drawn, 
accepted, or endorsed by the mortgagor, or which shall have been paid for his credit, 
cither solely or jointly with others (including interest with half-yearly rests, oom- 
mission and other customary charges), when thereunto required by the mortgagees, 
or one of them, and if at the time when the said account current shall be closed by 
tlie death of the mortgagor or otherwise, a balance thereon, or any other moneys 
intended to be secured by these presents, shall be owing to the mortgagees, the 
mortgagor shall forthwith pay such balance or other moneys as aforesaid, with 
interest thereon, after the rate of £ per cent, per annum, computed from the time 
when the same shall be ascertained. 

And in consideration of the mortgagees making the advances referred to in the 
foregoing covenant, the sureties hereby jointly and severally covenant with the 
mortgagees to pay to them, on demand, all moneys which now are or shall at any time 
bo due from the mortgagor to the mortgagees on the general balance of his account 
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or otherwise, pursuant to the foregoing covenant in that hehalf, not exceeding in 8eet. 7 
amount at any one time the sum of £ , with interest thereon at the rate ^O'^ 

aforesaid. 

And the sureties further covenant and agree with the mortgagees that the 
guarantee hereby given shall not be considered as wholly or partially satis- 
fied by the payment or liquidation at any time or times hereafter, of any 
sum or sums of money which shall be due to them as aforesaid, but shall 
extend to cover, and be a security for all and every sum and sums of money 
which shall, or may at any time be, due to them from tlie mortgagor not exceeding 
the amount aforesaid, notwithstanding any such payment or liquidation, and further 
that the mortgagees may at any time or times at their discretion refuse further credit 
to the said mortgagor, and grant to him or to any drawers, acceptors or endorsers of 
any bills of exchange or promissory notes received by them from him, on which he 
may be liable to the said mortgagees at any time, or other indulgence, and compound 
with him or them respectively without discharging or satisfying the liability on tlie 
part of the siu'eties hereby created. 

And that all dividends, compositions or payments received from them or him 
respectively shall be taken and applied as payments in gross, and that this covenant 
shall apply and secure any ultimate balance that may be due to the mortgagor. 

And this Indenture also witnesseth that for the considerations aforesaid the 
mortgagor, as beneficial owner, hereby assigns unto the mortgagees all that policy 
of assurance under the hands and seals of three of the directors of the 

Life Assurance Company, dated the day of 

,18 , and No*. whereby the sum of £ , with profits, 

is assured to be paid to the executors, administrators or assigns of the mortgagor 
within three calendar months after proof of his death, subject to the annual 
premium of £ , and the moneys assured by and to become payable 

thereunder. To hold the same unto the mortgagees. 

Provided always that if all moneys hereinbefore covenanted to be paid shall be 
duly paid accordingly, then the said policy and premises shall at the request and cost 
of the mortgagor, his executors, administrators and assigns, be reassigned to him or 
them. 

And the mortgagor and siu-eties hereby jointly and severally covenant with the mort- 
gagees to pay all premiums and sums of money which shall from time to time become 
payable for keeping on foot the policy of assurance on the life of the mortgagor in lieu 
of such void policy in the sum of £ at the least, and duly to transfer the same 

so as that the same may become effectually vested in the mortgagees, and to pay all 
expenses of and incidental to the effecting of any such new policy, and all 
premiums and sums of money necessary for keeping on foot the same, and also to 
deliver to the mortgagees the receipt for every premium payable as aforesaid within 
seven days after the same shall become due, and that if de&ult should be made 
by the covenanting parties in keeping on foot the said policy or in effecting and 
keeping on foot any such new policy as aforesaid, then and in every such case it 
shall be lawful for the mortgagees to keep on foot the policy hereby assigned, or to 
keep on foot any such policy as aforesaid as the case may require, if they shall think 
fit so to do, and in that case all moneys expended by them for that purpose, with 
interest thereon after the rate of £ per cent, per annum, computed from the time 
or respective times of paying or advancing the same, shall be repaid to them by the 
said covenanting parties, or some or one of them on demand. 

And it is hereby agreed and declared that the policy of assurance hereby assigned, 
and every new policy to be effected as aforesaid, shall be charged with the payment 
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Fart f. to the mortgagees of all moneys hereinbefore covenanted to be paid, and the interest 
thereof according to the foregoing covenant in that behalf, and also with the repayment 
of all moneys which shall be expended by them in or about the keepings on foot or 
effecting any new policy as aforesaid, and the interest which shall become due in 
respect thereof. 

And it is hereby declared that under the statutory power of sale, the said policy 
hereby assigned, or any substituted policy, may be sold either to the Assurance 
Company by which the same has 'been or shall be granted, or to any other person 
or persons, company or companies. 

And it is also hereby declared that the statutory power of sale may be exercised 
at any time, without it being necessary to give to the mortgagor any notice requirinri^ 
payment of the mortgage money, in like manner as if Section 20 of the Conveyancing 
and Law of Property Act, 1881, had been omitted from the said Act. 

Provided always, and it is hereby agreed and declared, that any neglect or 
forbearance of the mortgagees in endeavouring to obtain payment of the principal 
moneys and interest to be hereby secured, or in putting in force any of their 
remedies for the same, and any time which may be given by them to the mortgagor 
or to either of the sureties, shall not in any way affect the joint and several cove- 
nants hereinbefore contained, or the continuing liabilities of the covenanting parties 
or any of them by virtue thereof, any rule of law or equity to the contrary notwith- 
standing. 

Provided always, and it is hereby declared, tliat the expressions ** the mortgagor,** 
''the soretieB,'' and "the mortgagees" herein contained, shall where the context 
allows, besides the said A.B. and the said C. D., E. F. and G. H., include their 
respective heirs, executors, administrators and assigns, and besides the said J.K., L.M., 
and N.O., shall include the survivors and survivor of them, and the heirs, executors, 
administrators, and assigns of such stu^vor. 

Non. — ^UpoB a goarantM eontraet in this form, it was held that the liability of the snroties to 
keep up the insoniioe poliey was independent of the hability under the first part of the deed, 
and that the inretiea were under a primary and not an accessory obligation to keep up the poli<7f 
which was not released npon the bankrapicy of the bnilder, and the closing of the account 
corrent and payment hy the sureties of £5C0 of the debit balance of the acconnt : HaUlead r. 
Hay ward (1888, H. No. 4076), Q.B.D., 1 May, 1889 ; C.A. 81 July, 1889, Ld. Esher, M.B., Lindley 
and Bowen, L.JJ. 



ASSIGNMENT BY CONTRACTOR OF MONIES ACCRUING 
DUE UNDER A BUILDING CONTRACT TO SECURE 
ADVANCES.— No. 5. 

Deed op Assignment by a contractor (or builder) of payments to 
become due under a building contract and of the contract itself, 
together with all materials and plant delivered thereon to secure 
debts, advances, or overdrawn account and interest, and a share of 
profits by way of further interest. 

The following form of assignment is, as regards the large type, a 
copy of the chief deed referred to in Badeley v. Consolidated Bank (18d8}| 
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L.11. 38 CD. 238, excepting for the omission of words and covenants ■««• 7 

now implied by the Conveyancing Act, and by the transposition of some ^— 

of the parts of the deed. The smaller type and italics are parti >' addi- 
tions to the deed incorporating other transactions between the parties in 
BadeUy v. Consolidated Bank, which were considered by the court as part 
of the whole bargain between the parties, and necessary to be considerel 
in deciding whether those transactions amounted to a partnership or 
not, and other additions of the author further developing the same 
principles decided in that case, or supplying the omission of necessary 
provisions. The provisions of the original deed, together with such 
other acts and dealings between the parties as are mentioned in the 
judgments in Badeky v. Consolidated Bmk (1888), 38 Ch. I). 238 
(O.A.), will not create a partnership : see also Kel/y v. Scott (1880), 
49 L.J. Oh. 383 ; and Aktu* Bolaget Iggesunds Bmk v. Von Dadels%pn 
(1887), 3 Times L.R. 517. 

A mortgage of debts due is an absolute assi<>nment within the 
Judicature Act, 1873 (36 & 37 Vict. c. 66), s. 25 : sea Tancred v. 
Uelagoa Bay (1^89), 23 Q.B.D. 239, and ante vol. 1, chnp. xi , sect. 4. 

This Indenture made the day of between 

A. B. of hereinafter called the assignor of the one 

part and C. D. of hereinafter called the assignee of 

the other part 

Whereas the said assignor hanfor some time past carried on and is now carrying on 

the business of railway contractor and contractor for public works And whereas 

the said assignor is executing certain loorks under and in pursuance of the following 

agreement and indenture of the following dates respectively (Here fill in particulars 

of existing contracts) 

And whereas the said assignor has contracted to make and execute the works 
mentioned in the specification relating to the construction of the T. B. D. Railway 
together with other works therein referred to a copy of which specification and the 
tender of the said assignor and the letter of acceptance thereof and (which together 
constitute the contract are severally marked with the letter A and signed by the 
parties hereto) for the sum of £ to be paid or credited to the said assignor 

by the said T. B. D. Railway Company (hereinafter referred to as the said company) 
partly in cash and partly in shares of such company upon the production of monthly 
certificates of the engineer of the company of the value of the work executed or 
otherwise as in the said specification mentioned and subject to the provisions and 
stipulations in the said contract contained And whereas the said assignor is possessed 
of a policy of assurance on his life granted by the A, Insurance Company dated the 

day of and numbered for the sum of £ 

and nnder the annual premium of £ and also of a policy of assurance on his 

life granted by the B. Assurance Society dated the day of 

numbered for the sum of £ and under the annual premium of £ 

and also of a policy of assurance on his life granted by the C. Assurance Society 
dated the day of numbered for the sum of £ 

and under the annual premium of £ and also of a policy of assurance on his 

life granted by the D. Assurance Society dated the day of 
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Tart t^ numbered for the sum of £ and under the annual premium of £ 

the said avignor is about to commenoe the construction of the said railway and the 
works thereof And whereas for| the purpose of the said works and for the per- 
formance of the said contract the said assignee has agreed to advance to the said 
assignor the sum of one thousand five hundred pounds upon having such advance 
and any further advances made by him to the said assignor for the same purposes 
secured in manner hereinafter appearing 

And wherecLS the said a$9ignee hcu guaratUeed the tieoouni of the eaid cusigmor with 
the ecUd bank to the extent of £ upon the terme of a guarantee dated the 

the which guarantee has been shewn to the said aesignor and 
of which he hereby admits anil has fuU notice by the execution of these preeenie 

And whereas it has been agreed that the said assignee shall receive in respect of 
such advances interest at the rate of £ per cent, per annum payable as herein- 

after mentioned and as a further consideration for the said advances and for the 
said guarantee of the it has been agreed that the said assignee shall also 

receive one equal tenth-part of the net profits arising from the performance of the 
said contract such net profits to be ascertained in manner thereinafter appearing 
Now this indenture witnesseth that in pursuance of the said agreement and in 
consideration of the sum of £1,500 upon the execution of these presents paid to the 
sail assignor by the said assignee (the receipt of which sum of £1,500 he the said 
assignor doth hereby acknowledge) and in consideration of the said guarantee of 
the and in consideration of the premises he the said assignor doth hereby 

covenant with the said assignee tliat he the said assignor will pay unto the said 
assignee the sum of £ togetiier with interest for the same in the meantime 

at the rate of £ per cent, per annum on the day of 

but upon the happening of any of the events hereinafter maitioned upon demand 
by the said assignee without any deduction and will also within calendar 

months from the time or times of the same respectively being advanced or becom- 
ing due IaU upon the happening of any of the events hereinafter mentioned upon 
demand by the said assignee pay to him such other monies (if any) as may bo 
advanced by him to or on account of or may become due to him by the said 
assignor with interest thereon at the rate aforesaid from the time or times of the 
same respectively being advanced or becoming due without any deduction 

And will on the completion or sooner determination of the said contract or ofi demand 
at any time by the said bank or by any other bank to which the said assignors 
banking account may he transferred as hereinafter provided or prior to the completion 
and without any demand by the said bank upon demand by the said assignee in eiHter 
or any of the events hereinafter provided pay the said bank or any other batik to which 
the said account may be transferred as herein provided all and every the sum and 
sums of money which are now or shall hereafter be due from the said assignor to the 
said bank or other bank to which the said account may be transferred as hereinafter 
provided in respect of advances made on any account whatever together with all interest 
and bank charges so a^ to fully and entirely release the said assignee from all liability 
to the said bank or other bank to which the said account may be transferred as here- 
inafter provided or in the event of the said assignee advancing the said £ or any 
part thereof instead of guaranteeing the same will pay the scud assignee such monies 
cts may be advanced at the time and in the manner together with interest as aforesaid 
as hereinbefore provided for the payment of other monies which might be advanced to 
the said assignor 

And will on demand in writing made by the said assignee pay to the said assignee 
all monies which may at any time be paid or expended by the said assignee in oi 
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about the said works or otherwise tinder the said contract or in the exercise of or Vo. 5, 

in relation to any of the powers and provisions herein contained or in any other 
manner whatsoever in respect of the premises together with interest on all such 
monies at the rate of £ per cent, per annum from the time of the same having 
been so paid or expended as aforesaid And until such repayment the said premises 
hereinbefore expressed to be hereby assigned respectively shall remain and be a 
security to the said assignee as well for the payment of such moneys and interest as 
for the payment of the said sum of £1,500 and the interest thereon and such further 
advances as aforesaid and the interest thereon respectively or such part thereof 
respectively as shall then remain on the security of these presents And this inden- 
ture also witnesseth that in further pursuance of the said agreement and in consider- 
ation of the premises he the said assignor doth hereby covenant with the said * 
assignee to pay to him one equal tenth part of the net profits made by him the said 
assignor by the performance of or under the said contract mch net profits to be 
ascertained in the manner described in the schedule hereto within one calendar month 
from the date of the final certificate under the said contract and such equal tenth 
part to be paid within seven days from the day when such net profits shall have been 
so ascertained as aforesaid to the said assignee from which day such equal tenth 
part shall be deemed an advance secured by these presents save that no interest shall 
be payable in respect thereof Provided always and it is hereby declared that in 
ascertaining such net profits the annual sum of £ which it is hereby agreed may 
be drawn out by the said assignor by equal quarterly instalments shall be treated as 
an allowance made to him for his services in relation to the carrying out of the said 
contract shall be deemed an outgoing and be deducted from the profits under the 
said contract before ascertaining the said net profits And this indenture also 
witnesseth that in pursuance of the said agreement and for the consideration afore- 
said the said assignor as beneficial owner Q) doth hereby assign unto the said 
assignee all that the said hereinafter recited contract with the said company and 
tlie full and exclusive benefit thereof and also of any formal agreement for more 
fully settling tlie terms thereof and also all principal monies and interest 
shares bonds and debentures whatsoever and all dividends and interest upon 
any such shares bonds or debentures which the said assignor may hereafter at 
any time become entitled to receive or have from the said company or otherwise 
howsoever under the said contract or agreement and all the certificates of the 
engineer or engineers from time to time of the said company which the said assignor 
may be at any time entitled to receive or have under the said contract or agreement 
in respect of work done and materials supplied thereunder or otherwise And all 
other documents or papers whatsoever which may at any time be in the possession 
or under the control of or obtainable by the said assignor in relation to the said 
contract works and premises or any of them And also all the materials stock 
horses waggons trucks engines machinery tools implements scaffolding huts 
sheds erections plant and efEects whatsoever belonging or to belong to the said 
assignor which now are or hereafter at any time may be in upon or about the said 
railway or the works buildings approaches or appurtenances thereof or purchased 
or otherwise acquired for the purpose thereof And also all those several policies of 
assurance on the life of the said assignor hereinbefore recited or referred to and all 
monies assured or to become payable by or under the said policies respectively and 
the full benefit thereof respectively And all the estate and interest of the said 



NoTi (})— See. 1 (t.) of the ConyeTancing Act, 1881| includes assignments. 



416 ASSIGNMENT OF RETENTION MONIES, 

Part t. urignor in the nid premises respectiyely To hold all the said respective premises 
hereinbefore expressed to be hereby assured unto the said assignee subject to the 
proviso for redemption hereinafter contained And the said assignor doth hereby 
irrevocably empower the said assignee and nomifkUe and appoint the assignee his 
sitbsUtuie or substitutes to be the attorneys or attorney of the said assignor /or him and 
in his name and on his behalf and as his act and deed to sign seal and deliver or othet' 
wis^ perfect execute or do any assurance instrument or thing and in the name or names 
of him the said assignor or othorwiso to demand sue for recover and receive and give 
effectual discharges to the said company or thoir assigns engineer or eng:ineers or 
other the person or persons who may pay transfer or deliver the same for all principal 
monies and interest sliaros bonds and debentures dividends certificates and docu- 
ments hereinbefore assigned or intended so to be and every part thereof respectively 
and to carry into effect and execute the powers conferred upon the said assignee and his 
said surveyor under these presents Provided always that if the said assignor shall pay 
to the said assignee the said sum of £1,500 with interest for the same in the mean- 
time at the rate of £ per centum per annum on the said day of 
without any deduction and shall also withm calendar months from the 
time or times of the same respectively being advanced or becoming due pay to him 
Ruch other monies as may be advanced by him to or on account of or may become 
due to him by the said assignor with interest thereon at the rate aforesaid from the 
time or times of the same respectively being advanced or becoming due without any 
deduction 

And shall also at the Ume or times hereinbefore mentioned pay aU and every sum and 
sums which are now or shall hereafter he advanced to the said assignor by the said 
bank or by any other bank to which the said accounts as Thereinafter provided may be 
transferred together with all interest and charges due from the said assignor to the said 
bank or any other bank or thall pay to the said assigitee the sum of £ to 

enable the said assignee to discharge his liability to the said bank under the guarantee 
of the or to discharge his liability to any other hank to 

irhich the said account may be transferred as hereinafter provided or to discharge his 
liability to any other persons or person for advances made to the scud assignor at the 
request or upon the guarantee or security of the said assignee And shall also on demand 
by the said assignee pay to the said assignee all other sums hereinbefore and herein- 
after covenanted to be jxtid to the said assignee. And shall also pay to the said assignee 
in the time and vnanner and subject to the terms and conditions of these presents one 
t *nth of the net profits if any as ascertained in the manner hereinafter appearing made 
Inj the said assignor in the performance of the said contract and extras and additions 
thereto and other toorks in connection therewith 

Then the said a8Hi*^noe will at any time thereafter upon the request and at the cost 
of the said assignor reassign the Raid respective premises to the said assignor or as 
he sliall direct And the said assignor doth hereby covenant with the said assignee 
tliat if the sum of £1|500 or any sum which may hereafter be advanced or lent or 
become owing as aforesaid or any part thereof respectively shall remain unpaid after 
the day of or such other day on which the ^me is herein- 

before covenanted to be paid then and in such case he the said assignor will so long 
as the same sum or any part thereof shall remain unpaid pay to the said assignee 
interest for such sum or for so much thereof as shall for the time being remain 
unpaid at the rate of £ per centum per annum by quarterly payments on tha 

day of the day of the day oi 

and the day of And the said assignor doth herehj 

covenant with the said aFsignee that he the said assignor— 
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Will duly B,nd with proper despatch and at his own expense malce' carry on and oomplete the No. 5. 

said railway and works and supply all materials and things requisite or proper for the same 

And wiU duly apply and employ all monies which have been or may he advanced by the said 

assignee and by t&e §aid bank or any other banh to lahieh the account may be tranrferred 

as herein provided to him the said assignor as hereinbefore or hereinafter mentioned for the 

pni poses of the said respective works or other the purposes for which the same may have been 

so advanced 

Will not draw upon or appropriate from the said banking account at the said bank or at 
any other bank to which the said account may be transferred as herein provided more than 
at the rate of £ per annum for the maintenance and personal expenses of ttie said 

assignor during, the progress of the said contract (such £ to be drawn out by equal 

quarterly instalments) until all liabilities under these presents have been finally ascertained 
and fully discharged 

Will not unless permitted by the said asdgnee in writing enter into or accept any contract 
fur work and labour or incur any liabilities except as herein provided either alone or in 
partnership with others until the said assignor has performed all the covenants herein 
contained and until all the liabilities of the said assignor to the said assignee and to the said 
bank or to any other bank (to which the said banking account of the said assignor may be 
transferred as hereinafter provided) under these presents have been fully discharged 

Will as to all monies not taken by the said assignee but by his permission received under the 
said contract pay such monies so received into the said assignor's banking account at the said 
bank or other bank for the time being as hereinafter provided 

Will themselves personally apply for and use their utmost endeavours to get signed aU and 
every certificate required by the terms and conditions of the said contract to be obtained by 
the said assignor prior to payment 

Will hand over deliver and give on request and cause the said company or their assigns to 
hand over deliver and give to the said assignee aU such certificates as aforeaaid as and when 
such certificates shall from time to time be signed in order that the said assignee may be 
able to obtain payment from the said company or their assigns of all monies coming under 
ur in connection with the said contract and additions and extras thereto 

Will come in and defend or pay and discharge the costs of defending and if necessary or 
requested by the ssid assignee give evidence themselves and produce their workmen and 
servants to give evidence in defence of any claim by the said company or their assigns or in 
any cross action counlerclaixn deduction or set off that may be raised by the said company or 
their assigns as against the said assignee suing or proceeding against the said company or their 
assigns for payment of moneys under the said contract and these presents 

Will in the event of his receiving any notice which if not complied with would or might 
create a forfeiture or render the assignor liable to penalties thereunder immediately on receipt 
thereof conmiunicate fully with the said assignee 

Will not apply for or accept from the said company or their assigns or from any person or 
persons (excepting the advance from the said bank under the guarantee of the ) any 

advances loans or acconmiodations nor open an account with any other bank nor will become 
surety or guarantor for any person or persons without the written consent of the said assignee 

Will keep a true and accurate account on the works or at his place of business of aU 
expenses and payments made by him in respect of the said contract together with an 
accurate account of all materials and plant put on to the works out of stock and of all 
materials and plant removed from the works which record together with vouchers letters and 
documents of any kind relating thereto shall be at all reasonable times open to the inspection 
of the eaid assignee his agents and surveyors 

Will not remove or take away from the works any materials or plant without the consent 
of the said assignee in writing 

Will permit the said assignee by himself his agents and surveyor to enter upon the works 
and all places where work is prepared or materials deposited for the works at all reasonable 
times in order that the said assignee may inspect and examine whether or not the said 
assignor is duly performing all the covenants herein and in the said contract and that the 
said assglnor has not done or omitted to do any act or thing which might prejudice the 
maintenance of the security intended by these presents and will from time to time and at all 
times make a full disclosure of any matters or things which may affect or prejudice the 
security created by the«c pre^^ents 

IL DD 
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Pmrt2. ^^ P*7 ^"^^ dfaobaxge all expense! eompenaatioiii penaltici and damagee whatiomrer 
~~ wUeh may in anywiie be or become payable onder tbe said contract or in relation to the aaid 

woriu 
And will duly observe and perform all the agreemoits oa the part of him the said 

aMignor and provisions in the said contract contained. 

PrOYided always and it is hereby declared that in case at any time default shall be 
made by the said assignor in the performance of any of the covenants or agree- 
ments on his part hereinbefore or hereinafter contained or in case the said assignor 
shall become bankmpt or make or enter into any composition assignment or arrange- 
ment with or for the benefit of liis creditors or in case the said assignor or his estate 
or effects or any part thereof shall be taken in execution at the suit of any creditor 
or creditors Or in ca$e the said assignor shall in the opinion and according to the 
determination of the said surveyor neglect or refuse to perform the said contract in the 
time and manner and sultject to the conditions therein contained or in the event of a 
forfdtwre or threatened forfeiture of the said contract by the said company or their 
assigns or in the event of their not in the opinion of the said surveyor performing 
and fulfilling any of the covenants contained in these presents then and in any 
such case it shall be lawful for the said assignee thereupon or at any time thereafter 
(and 80 that any subsequent dealings or advances to the said assignor by Uie 
said assignee shall not prejudice or be considered a waiver of his rig^t to 
exercise any of the powers hereinafter contained And urithout by the exercise 
of any or either of A« following powers affecting the liabilities and responsibilities 
qf the said assignor to the said company and to the said assignee the whole of 
toAicA shall remain and be in force as fully as if the said powers hereinafter 
contained or either of Ihem had not been exercised) to take possession of 
and seize all or any part of the said works and the materials plant and other things 
hereinbefore expressed to be hereby assigned And to carry on and complete the 
saia works at the cost and expense of the said assignor and for that purpose to use 
or employ any such materials plant or other things as aforesaid and from time to time 
to purchase or obtain such materials plant or other things as may be requisite or proper 
and to engage and employ such contractors agents workmen and other persons and 
upon such terms as the said assignee may think fit and to remove any such persons at 
pleasure with full power at any time to discontinue the said works and again to 
resume the same and for all or any of the purposes aforesaid to expend such 
sums of money as he may think proper And it shall further be lawful for the said 
assignee at any time in lieu of himself or themselves carrying on the said works 
or any of them or exercising any of the powers aforesaid (and whether he shall 
or shall not have previously carried on or exercised the same) to transfer or 
sublet the said contract with the said company or any part thereof to any 
person or persons or any public company or companies upon such terms and 
in such manner in all respects as he may think fit And also that it shall be lawful 
for the said assignee in any such event as aforesaid to sell transfer or dispose of all 
or any of the said plant materials and effects hereinbefore expressed to be hereby 
assigned at such time or times upon such terms and in such manner in all respects as 
the said assignee may think fit And so that any such sale transfer or disposition as 
last aforesaid may be made to any person persons or company to whom the said 
contract or any part thereof may be transferred or sublet as aforesaid or separately 
from or independently of or without any such transfer or subletting And it shall 
f luiher be lawful for the said assignee (in any such event as aforesaid) at any time, 
and from time to time to enter into any new contract or arrangement with Uie said 
company in relation to the time and mode and amount of the payments whether in 
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money bonds debentures or shares to be made for the said workd or any part ^^' ^' 
thereof by way of modification of the said contract or any other then existing con- 
tract or otherwise 

And further it shall be lawful for the ioid assignee in any such event as aforesaid to 
give notice to the said hank of withdrawal and to withdraw the said guarantee of the 

or ant/ other guarantee which may be hereafter given to any other bank 
to which the said banking account may with the consent of the said assignee be transferred 
and using at the option of ths assignee the power of attorney hereinltef re given pay off 
discharge or compound for either in whole or part any liabilities by the said assignee to 
the said bank or any other bank to which the said account may he transferred although 
not demanded by the said bank or such other bank upon such terms at surh times and in 
such manner as the said assignee in his absolute discretion shall deem expedient and to 
mihdraw ths banking account of the said assignor in the said bank or in such other 
bank to which the said account may be transferred and all and every sum which shall 
in the opinion and according to the determination of the said surveyor have beef t paid by 
tlie said assignee in respect thereof shall be considered as a debt due to the said assigftee 
Provided always and it is hereby agreed and declared that until the happening of any 
such event as aforesaid the said assignee shaU not give notice to the said company or 
fheir assigns of these presents nor shall ths said assignee withdraw the said guarantee of 
Uis or any other guarantee which he may subse/uently give to any other 

hank to which the said assignor's banking account may with the consent of the said 
assignee be transferred until months after the entire completion of the works to ths 

satisfaction of the engineer of the said company (that is to say the entire completion 
accord ng to the terms of the said contract months after which completion the final 

balance of the monies due to the said assignor under the said contract is thereby agreed 
to be paid by the said company to the said assignor) if the said contract shall be com- 
pleted and not until months after the said contract shall be determined abandoned 

or discotitinued by the said company (otherwise than by forfeiture being one of the scud 
events upon the happening of which the said guarantee may be immediately withdrawn 
as Thereinbefore provided) if the said contract shall not be completed Provided always that 
tniUl the said assignee shall give notice to the said company of these prisents in any such event 
as aforesaid or until the said assignee shall in any such event as aforesaid withdraw the said 
guarantee of the or any other guarantee given to any other bank as hereinafter 

provided the said assignee will permit the said assignor to take and receive aU monies 
due to the said assignee under extra to or in connection with the said contract so long as 
the said assignor shall pay the same into the banking account of the said assignor with 
the said bank or into his account with any other bank to which the said account may be 
transferred as herein/jfter provided in discharge of the liability of the said assignee to 
the said bank or to any other bank to which the said account may be hereafter transferred 

Note. — ^ProTide for the death of the assignor if no insoranoe policies are assigned. 

And it is hereby agreed and declared that the said assignee or his assigns shall 
by and out of any monies which shall be received by him from the said company or 
which shall arise from the sale of any of the said bonds shares or debentures (all or any 
of which the said assignee is hereby authorized and empowered to sell and dispose of 
at such time or times and in such manner as he shall think fit) or which shall arise 
from the sale as hereinbefore or hereinafter authorized of any other of the premises 
hereinbefore expressed to be hereby assigned or which shall become payable under 
the said policies or any of them or shnll arise from any sale of the same or any of 
them in pursuance of the power in that behalf hereinafter contained or which shall 

DD 2 
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ftgtt. otherwise be received by bim or them under or by virtue of this eecurity in tbo first 
plaod pay and discharge all costs and expenses incurred by him or them in or about 
the premises and in the next place apply the same monies in or towards satisfaction 
of the principal monies and interest for the time being owing on this security {inclnd' 
ing the «Aars of net profiU by way of eommisaion interest or further interest to be 
ascertained by the said surveyor as herein mentioned and UisUy in discharge of the eaid 
assignee's liabilities to the said bank or to any other bank to which the said banking 
account may have been with the consent of the said assignee transferred and then pay ihe 
murplus of any monies secured as aforesaid to the said assignor as and when and not 
until the said eurplus shaU have been ascertained by the said surveyor) Provided 
always and it is hefeby declared that the receipt of the said assignee for any monies 
shares bonds or debentures paid transferred or delivered to him under any of the 
provisions herein contained shall effectually discharge the said company assurance 
society purchaser or purchasers or other person or persons paying transferring or 
delivering the same respectively therefrom and from being concerned to see to the 
application thereof or being liable for any loss or misapplication thereof and from 
being concerned to enquire whether the same were properly receivable by the said 
assignee and no company person or persons or assurance society dealing with the 
said assignee shall be in any way or under any circumstances whatsoever concerned 
to enquire whether any event has happened upon which any of the powers herein 
contained is or may be exercisable by the said assignee or otherwise as to the pro- 
priety or regularity of any exercise thereof or of any act purporting or intended to 
be in exercise thereof And it is hereby further agreed and declared that it shall be 
lawful for the said assignee to cause any such shares bonds or debentures as afore- 
said to be issued to or transferred into the name or names of any person or persona 
AS a trustee or trustees for the said assignee and to renew any such bonds or 
debentures as aforesaid upon any terms or for any period or to give time for the 
payment of any moneys receivable by him by virtue of these presents and to settle 
arrange compromise and submit to arbitration any accounts claims questions or 
disputes whatsoever which may arise with or in connection with the said company 
or any society person or persons company or companies whatsoever in relation to the 
premises and to execute releases and other discharges in relation thereto and to 
commence prosecute defend compromise submit to arbitration and abandon any 
actions suits or proceedings whatsoever in anywise relating thereto and for or in 
relation to any of the purposes aforesaid to execute and do all such assurances con- 
tracts instruments and things as may be or appear necessary or proper with full 
power to use the name or names of the said assignor for the purpose of exercising any 
of the powers aforesaid or otherwise in relation to the premises Provided always and 
it is hereby agreed and declared that the said assignee shall not be in anywise 
answerable for any involuntary losses which may arise in the exercise or execution of 
any of the powers and trusts herein contained 

Provided always and it is hereby agreed and declared that the said assignee fully per- 
forming the conditions and agreements hereinbefore contained on their part to be 
observed and performed he the said assignee will in the event of the said bank closing 
the banking account of the said assignor or in the event of the said assigftor desiring to 
transfer the said banking account and in the event of the said assignee consenting 
thereto but not otherwise pay off the scud bank provided that the sum of £ is 

sufficient to discharge all the liabilities of the said assignor to the said bank and to 
release and discharge the said assignee from all liability under the said guarantee of 
the will subject to and upon the terms and conditions of these presents in such 

case either guarantee the account of the said assignor with a bank to be approved qf by 
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the said assignee provided (hat the said assignee shall be aible to agree upon the terms of No. A. 

gnarantee with such other bank or vjUI advance to the said assignor such sum as shall " 

remain out of the £ after discharge and release of and guarantee of 

the 

Provided always and it is hereby declared that the said shares bonds and 
debentures shall not be disposable by the said assignee until the expiration of 12 
calendar months from the completion of the said contract and the said assignee shall 
hold the same subject to the agreements between the company and the said assignee 
in relation thereto and with the benefit of the said agreement And it is hereby 
declared that the said assignee may at any time or times after the said 
day of without any further consent on the part of the said assignor 

sell the said policies hereinbefore expressed to be hereby assigned either by way of 
surrendering the same to the ofi&ce by which the same respectively have been granted 
or otherwise either by public auction or private contract and may execute and do all 
assurances and things for efiEectuating any such sale as he shall think fit 

Provided always and it is hereby agreed and declared that he the said assignor fully 
performing the conditions and agreements hereinbefore contained on his part to be 
observed and performed he the said assignee vnU not execute the power of sale herein' 
before contained until the day of or until the completion of the 

works under the said contract in case the same shall be completed prior to the said 
day of 

Provided always and it is hereby agreed and declared tAo^ the said surveyor's 
decision valuation or opinion in writing at all times {from the date of these presents 
until the full discharge of all liabilities of the said assignor to the said assignee or in 
the event ofaforefeiture under the powers in any such events as aforesaid then afUr 
such f ore feiture and until the said surveyor shall have ascertained the surplus (if any) 
due to the said assignor) of or upon all matters required by these presents or in the 
schedule thereto to be giwAi and upon all facts upon which his power or right to value or 
determine may depend shall be final and binding upon the said assignor and the said 
assignee and shall be a condition precedent to any claim or demand by the said assignor 
or the said assignee as the case. may be in respect thereof or under these presents unless 
the parties to these presents shdU agree inwriUng to dispense with such decision valuation 
or opinion 

And he the said assignor doth hereby covenant with the said assignee that tho 
aforesaid policies are now valid and in full force for the said sums of £ and 

£ respectively And that he the said assignor will from time to time pay 

the said premiums of £ £ and £ or any other 

premiums or sums for the time being necessary for keeping on foot the said existing 
policies on the first day on which the same respectively ought to be paid and forth- 
with deliver the receipt for the same to the said assignee In witness whereof the 
said parties to these presents have hereunto set their hands and seals the day and 
year first above written 

Signed, sealed, and delivered by the above named La the 

presence of 

Received the day and year first above vrritten of and 
from the above named the sum of 

pounds being the consideration 
money above expressed to be paid by him to me 

Witness 
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Part a. SCHEDULE. 

U the net profits or any part thereof or any other matter incidental to the aacertamment thef«of 
or which Uio Mid Borveyor shall consider or determine is incidental thereto shall not be agreed 
upon between the said parties to these presents the said net profits <a any part thereof or any 
matter or matters in the opinion of the said snrreyor incidental to the ascertainment thereof upon 
which the parties to these presente have not agreed shall be valoed settled or determined or 
valued settled and determined by the said surveyor. 

Inascerta^nin^ the said net profits the following conditions' shall be observed all plant broo^t 
npon the works oat of stocit or from other works of the said assignor and all plant pnzchased shall 
be valaed at sale prices as it goes on to the said contract works and it shall be valued at sale 
Vrices as it is taken off during the progress or on completion of the said contract (except as herein- 
after mentioned) and the difference in value shall be deducted from the profits if the difference in 
valne shows a depreciation but added to the profits if the difference in value shows an increase 
over the value at which the plant was put on the works but in order that the said surveyor may 
settle value and determine the said net profits it shall not be necessary or a condition precedent to 
Lis doing so that he shall have seen or examined the books and accounts of the said assignor or 
tliat he sha'l have seen the said plant either when brought upon the works or when taken off the 
said works but he may form his own opinion and estimate of the said net profits and of the fair 
allowance to be made and deduct id from profits in respect of wear and tear depreciation and lose 
on plant in carrying out the said contract and extra and other works in connection therewith in 
order to ascertain the said net profits. 

The interest on capital and borrowed capital and the interest and charges on the moneys 
advanced by the said bank applied in the exeeution of the ssid eontraet shall [not] be taken into 
account in ascertaining or determining the net profits that is to say the said interest and charges 
shall [not] he charged as an expense of exeenting the said contract. 

The said assignee's l«gal expenses expenses of valuers travelling and other expenses shall be 
charged as expenses of executing the said contract and be taken into account in the aseertainmeni 
of the net profits. 

The author is indebted to Messrs. P. & J. Watson, Solicitors, Bary, for allowing 
him to make a copy of the original deed in Baddey v. ConsolidcUed Bctnk (1888), 
L.R. 38 Ch. D. 238 (C.A.), and to inspect the other documents in that case. 



NOTICE OP ASSIGNMENT.— No. 6 

Take notiob, that by an indenture made the 

between A.B. of the one part and O.D. of the other part, the said A.B. made an 
absolute assignment to the said O.D. of all sums due or to become due to the said 
A.B. upon a building contract, dated and made 

between yourself and A.B. 

And take notice, that the said CD. requires you to pay to his order, and not to the 
said A.B., all sums of money now due or hereafter to become due under the said 
building contract 

NoTB.—Oa receipt of such notice it is advisable to apprise the assignee that in the employers* 
opinion the contract is not assignable, or that there are no sums due under it until after completion, 
or that the building owner accepts the notice without prejudice to his rights accrued or to accrue 
against the assignor under the assigned contract : see Lee and Ohapnmn Ex parte (1885), 80 Ch. 
D. 210 C.A 
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HIRING AGREEMENT OP PLANT.— No 7 sect 7. 

No. 8. 

ARTICI.E8 OF Agreement made the day of 

between A.B., of in 

and CD., of in 

It is agreed between the partieR hereto as follows : — 

1. The said A.B. agrees to lend, and CD. to borrow the plant specified in tlio 
schedule to this agreement for the term of months. 

2. The said CD. agrees to pay the sura of monthly in advance 
as the consideration for the use of the said plant, and also to maintain and repair the 
said plant throughout the said term, and to deliver the same up to the said A.B. at 

in as good order and condition as when received, reasonable 
wear and tear only excepted, and also to pay for any of the said plant which may, 
in the opinion of A.B., be damaged or destroyed by fire or otherwise, such damages 
as shall have first been ascertained by the valuation of A.B. 

3. In case of the breach of any of the foregoing provisions of this agreement, or 
in case the said CD. parts with the possession of any portion of the said plant, the 
said A.B. may determine this agreement and enter any premises in the possession or 
occupation of the said CD. in or upon which the said plant or any part thereof is 
situate, and repossess himself thereof without prejudice to any claims in respect of 
any such breach. 

4. The said CD. hereby irrevocably appoints the said 

as his agent, with full power to enter any premises where the said CD. has lawfully 
placed the said plant, and to remove the plant at the expense of the said CD., on the 
happening of the events mentioned in the last foregoing article of this agreement. 

NoTB. — ^For further form see "Assignment of Contract/' Ko. 6 ante p. 412 ; and see Re Davie 
and Co. Ex parte Rawlinga (1888), 22 Q.B.D. 198 ; N&rth Central Waggon Company 7. Jiancheeter 
Sheffield and Lincolnshire Railway Company (1886), 82 Ch.D. 477; 85 Oh.D. 191 C.A. ; 18 App. 
Cas. 564; Ex parte Craweour Re Robertson (1S78), 9 ChJD, 4X9 ; CUmpson ▼. Coles (1889), 23 
Q.B.D. 465 ; Redhead t. Westwood (1888), 4 Times L.B. 671 ; BeckeU t. Tower AssetsCo. (1831), 
1 Q.B. 1. 



AGREEMENT BETWEEN AN EMPLOYER AND AN 
ENGINEER, ARCHITECT OR SURVEYOR.— No. 8. 

Memorandum of Aqreement made and entered into this day of 

between A (hereinafter called the architect) ^ of 
and E. (hereinafter called the employer) , of . Whereas 

E. is desirous of erecting (a house and appurtenances including fixtures and fittings 
warming ventilating lighting boundary fences and a lodge) (hereinafter called the 
building), at , in the county of 

and everything necessary {to render the same fit for occupation and) to complete the 
same in a good and sound and workmanlike manner, at a cost not exceeding 

, (hereinafter called the estimated sum). Now, for 
the mutual considerations hereinafter mentioned, it is hereby agreed as follows : — 

(1.) The architect will examine the site of the proposed house and appurtenances, 
make such preliminary survey as may be necessary, and prepare and submit sketch 
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pMtt. pbDB, including elevationa and sections, and a general description of materials and 
workmanship of the building suitable to the said site, in accordance with the said 
employer's requirements, and will make and deliver to the said employer an outside 
estimate of the entire cost of the buUding. 

(2.) If the employer disapproves of the sketch plans, this agreement shall be at an 
end and the archiUct slmll not bo entitled to any remuneration (or the archiUci shall 
be paid by the employer the sum of £ upon delivering up the sketch plans) 

for all work done by liim under the first article of this agreement. 

(3.) If the sketch plans and description and estimate, with or without modifica- 
tion, are approved by the employer, the archiUct will inspect, survey and make plans 
of the proposed site of the building and the subsoil, and of all adjoining properties, 
and the position of ancient lights, rights of >vay, eaves drip, support, and all other 
matters affecting the due and proper construction and completion of the building, 
and wiU prepare all necessary working drawings and specifications firom the sketch 
plans within weeks from the date of the employer's approval, so as 

to enable the employer, either by himself or through the architect, to obtain an 
estimate or estimates from and contmct with a substantial builder (hereinafter called 
the builder) to complete the building for the estimated sum. 

(4.) The architect will, if so requested by the employer, arrange terms with and 
employ a quantity surveyor for the purpose of supplying the builder with bills of 
quantities, but the said architect will not take out, or directly or indirectly be con- 
cerned in taking out, the said quantities, nor take any share of the fees in respect 
thereof, except by permission of the said employer in writing. 

(5.) If the employer approves the sketch plans, description and estimate, with or 
without modifications, but does not enter into a contract for the building at or within 
the estimated sum (or within per cent of the said sum), this agree- 

ment shall be at an end, and the architect shall not be entitled to any payment what- 
soever (or shall be entitled to the sum of £ , which shall be accepted 
by him in full discharge of all claims, and the sketch plans, working drawings and 
specifications shall, upon payment, become the property of the employer). 

(6.) If the employer enters into a contract (hereinafter called the building 
contract), the architect will further make copies of the contract drawings and 
specification (the originals of which shall be kept by the employer and be his 
property) for the use of the builder, and prepare all detailed drawings and give all 
instructions, including drawings, and instructions for alterations and additions as and 
when necessary, to enable the builder to complete the said building with alterations 
and additions (if any) in the time and manner in the building contract contained, or 
as may be hereafter agreed with the builder. 

(7.) The architect will further inspect and superintend [t/ voorh at a distance insert 
at what intervals'] the progress of the building [with the assistance of a derk of (As 
works to be employed and paid for by the employer]. 

(8.) The architect will further examine and pass the accounts [(a) and measure 
up any extra work or deviations from the building contracf]^ [(6) and procure to he 
measured up any extra work or deviations from the building contract at a cost of 

per cent, on the value of the additions and per 

cent, on (he deductions]. 

NoTB. — The work in bradcets is, in large contracts, and amongst London architects, generally 
done by the quantity surveyor or an independent sunreyor called in, the strict professional educa- 
tion of an architect not enabling him to undertake this work. Therefore, either insert the words 
ill the first bstoket or the necond, as the case may require. 
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(9.) The architect will further render all services of every kind mentioned in the 50. 8.* 

building contract and incidental to or necessary for the performance thereof until the 

builder shall be released from all responsibility in respect thereof. 

(10.) The architect will not order any variations which involve increased cost 
without the sanction of the employer in writing, nor in any way exceed the limits of 
his authority as laid down in the building contract, but the architect shall be at 
liberty to vary architectural details, provided such variations do not involve increased 

cost. 

(11.) The employer will pay to the architect in instalments of not less than 
£ a fee calculated at the rate of £5 per cent, upon the cost of the 

building, with alterations, if any, upon receipt of the plans and all papers. The 
fee shall be inclusive (or exclusive) of the architect's travelling expenses. 

NoTB. — ^InstalmeiitB may be arranged in yarioas ways. (1.) The tenns of payment adopted by 
the Commissioners of Works and Pablic Bnildings may be taken as a reasonable method of 
payment on acconnti viz. : — 

One-third part of the commission shall be paid to the architect immediately after the signing of 
the contract ; 

One-third part shall be paid to the architect as soon as one-half of the contract som has been 
paid [or is payabW] to the builder ; 

And the remaining one-third part shall be paid to the architect after the final payment [t$ due"] 
to the builder. 

(2.) Another mode is to pay the architect 6 per cent, on instalments paid or payable to the builder. 

For other methods of payment on acoonnt, see the sohednle published by the Boyal Institnte of 
British Architects, post F^urt m., p. 443, 

(12.) Provided also that the employer shall be at liberty to determine the contract 
at any time, and if he does so determine it, or discontinues the work, or cease to 
employ the architect (unless and except the architect be dismissed by the said 
employer from any default or negligence, for which, but for the said terms of his 
employment under the said building contract ho would be liable, or for any breach or 
excess of authority), or if the architect becomes incapacitated or dies, the employer 
will pay to the architect one or other of the following sums upon the happening of 
one or other of the following events, and upon the delivery up.of the plans and papers : — 

(a.) If sketch plans have been prepared, £ 

(&.) If sketch plans have been partly prepared, a proportionate part of (a). 

(c.) If working drawings and specification have been completely prepared ready 
for tenders, £ 

(d,) If working drawings and specification have been partly prepared, a pro- 
portionate part of (c). 

(6.) If a contract has been signed, one-third of 5 per cent, on the total contract 
price. 

(/.) If the work has been partly performed, one-third of the 5 per cent, as 
mentioned in («), if not already paid, and a proportionate part of the remaining two- 
thirds of the 5 per cent in proportion to the value of the certificates given to the 
said builder. 

(13.) Provided also, that no condition in the building contract whereby the 
architect's decision is a condition precedent or final between the said contractor and 
the said employer shall afEect or release the architect from any h'abilities and 
responsibilities for which but for such condition he would have been liable, and that 
no rule of any society nor any custom of engineers, architects or surveyors shall bo 
Binding on the said employer. 
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I^^l^ AGREEMENT WITH AN ARCHITEOT.— Na 9. 

In Use by the Cammismnera of Works {as taken firom ^A hook an 
Building^^ by Sir Edimrd Beckett^ Bart.^ now Lord Orimthorpe). 

Note. — ^In tbe fuIlo¥ring agreement A. lUnds lor architect and C. for eommusioners. 

1. The A. will prepare sketch-plans, elevations, and sections of the intended 
building, having regard to the proposed cost, so that a contract might be made for it 
including fixtures and fittings, wanning, ventilating, lighting, boundary fences, 
loilges, and every other work necessary to render the building fit for occupation, 
except furniture, for the proposed amount 

2. If the G. abandon the intention of executing the building the A. shall be entitled 
to a $um to be fixed beforehand^ and to the return of his sketches (but see 6 and 12). 

3. If the sketches are approved, with or without modifications, and the C. desire 
to proceed, the A. shall by a day to be named prepare working drawings and 
specifications for competition by builders. 

4. The drawings and specifications shall be full and complete so as to enable the 
G. to enter into a contract with a responsible builder. 

5. If the most approved tender exceeds the amount proposed the A. sliall, if 
required by the G., revise his plans so as to bring the expenditure within tbe 
prescribed limita 

6. The plans and the documents relating to the work shall be the property of the 
G. (t.6., at once, not merely after the work is done) and the A. shall make at his own 
expense all copies of them necessary for the conduct of the works. 

7 and 8 are merely formal as to certificates and clerk of the works. 

9. The A. will be at liberty to vary architectural details, provided such variation* 
do not involve extra cost, but shall on no account incur any increased expenditure 
witliout sanction of the G. in writing. 

10. If any additional or substituted works become necessary during the execution 
the A. shall furnish the plans, &c., as soon as possible. 

11. The A.*s remuneration shall be a fixed sum to be agreed on beforeha:nd ; and 
one third of it shall be paid to him on the execution of the contract ; another third 
when half the contract price has been paid to the builder, and the rest when the last 
payment has been made to the builder. 

12. If after working drawings have been made the G. do not proceed, the A. shall 
be entitled to a fixed sum to be agreed beforehand, and the plans, &c., sliall belong 
to the G. Or if they proceed only with a part of the works the A. shall be entitled to a 
proportionate part of the remuneration mentioned in (11) in addition to a proportionate 
part of the sum mentioned in this article in respect to the works abandoned. 

13. The A. shall be entitled to nothing more except for alterations and additions 
made by the written authority of the G. 

14. In that case he shall be entitled to such increased remuneration as may be 
agreed on, or determined by arbitration. 

15. If the A. becomes incapacitated or dies he or his representatives shall hand over 
to the G. alLplans and papers relating to the works, and shall be entitled to such 
equitable proportion of the unpaid part of the said remuneration as may be 
agreed on. 

16. Disputes to be settled by an arbitrator appointed by the Treasury, 

17. No rules of the R.I.B.A. or any otlier society to be held binding on the C. 
(This is * ex abundanti cauteld^ since the whole agreement is opposed to the whole 
principle of those rules.) 



ARCHITECT'S CERTIFICATE. 
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LETTER OF TERMS.— No. 10. «^t. 7. 

SlB, J^l^ 

I am willing to design and superintend the erection for you of a 
at and to render all services of every kind necessary or 

incidental to the proper erection and completion of the 

My fee will he 5 per cent, upon the ultimate cost of the work not exceeding 
£ 

Sir, 

I accept your offer contained in your letter of 
date upon the clear understand in o^ that you continue fully 

responsible to me for proper discharge of the services which you ttiereby agree to 
render, notwithstanding any powers which may be conferred upon you by any 
building contract into which I may enter for the erection of the proposed building. 



NOTICES— TO RECTIFY DEFECTS Al^D OF 

FORFEITURE.— No. 11. 

I give notice to you to supply all prq)er and sufiScient 

materials and labour for the due prosecution of the works, and to proceed therewith 
with due expedition, and further, that if you fail or neglect to comply with this 
notice for (seven) days after the giving thereof, I shall, as architect on behalf 
of , take the works out of your hands (or proceed 

to forfeit the contract under the condition thereto annexed). 

Note. — ^Bfinnte purtionlars are not neceBsary unless specially required by the terms of the 
contract : see PoMlxng t. Davert Mayor of (1865), 10 £x. 753 ; 24 L^T. Ex. 128. 
For another notice, see WoXker y. London and North WesUm RaUtoay (1876), 1 C J*J>. 518. 



OERTIFIOATE-AEOHITECT'S FOEM.— No. 12. 

No. 18 

I HBB£BY CERTIFY that 

of 

may be paid the sum of £ 

as a instalment on account of 

contract for the above. 
CSontract £ 

Extra works 
(estimated) £ 



Paid £ 



Received from 
the above sum. 



£ Balance to meet this Certificato. 

— — ^^^^ 



None. — ^The abore is the form generally in use by aicLitccts. 
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ENGINEERS CERTIFICATE. 



Parts. 



Na 



CERTIFICATE— ENGINEER'S FORM.— No. 13. 

2 HE A, B. RAILWAY. 

Messrs. C. D. Oontbaotobs. 

Certificate for Works. 
Month ending 



18 



DworipUoii. 



Fencing and Gates 

Earthwork .... 

Bridgework 

Culverts and Pipes 

Metalling • • . • 

Ballast .... 

Laying Way 

Sundry Occupying Works . 

Maintenance 

Additional Works (estimated) 

Station Work (estimated) . 



estimated 
items. 



Work I Estimjitod 

executed to nalanocof work 
date. I to be executed* 



Estimated amount of work done 
[and materials supplied] £ 

Lees [retention money] £ 



Deduct amount previously certified for £ 



Amount for month £ 



Engineer. 

Nora.— The above Ib probably the fonn ased in Tharais Sulphur and Copper Company ▼. 
McElroy (1878), 8 App. Cas. 1010, at p. 1049, as it is the form in general nse in eogineeriag 
works. The description of the several works varies in each case.] 
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BXJILDrNG AGREEMENT (Country), No. 14. Ho. 14.' 



Articles of Agrbbment made the day 18 , between 

A of 

(hereinafter called the lessor, and including in that term his heirs and assigns 
where the context so admits) \or if for an under-lease, " his executors, adminis- 
trators, and assigns," or if under a power, the person or persons entitled to the 
reversion of the premises hereby agreed to be demised expectant on the term hereby 
granted], of the one part, and B of 

(hereinafter called " the contractor *' (and including in that term his heirs, executors, 
administrators, and licensed assigns, where the context so admits), of the other 
part. Whereas the contractor has proposed to erect on a piece or parcel of land 
(hereinafter called the " said land "), containing or thereabouts, situate in 

the parish of , in the county of , and lying on the 

side of which said land is delineated and coloured and the 

dimensions and abuttals thereof are shown on the plan drawn in the margin hereof— 
certain houses and buildings as hereinafter mentioned, and to enter into the covenants 
hereinafter contained, and also to take leases of such houses and buildings and of 
the land coloured on the said plan for the term and subject to the 

covenants and stipulations hereinafter mentioned, which proposal has been assented 
to by the said lessor. 

Now these presents witness and the said lessor hereby covenants with the 
contractor, and the contractor hereby covenants with the lessor in the manner 
following, that is to say :^ 

The contractor will on or before the day of , 18 , pay to 

the tenant of the said land such amount of compensation as he may be 

entitled to under his lease or agreement, from or with the upon the 

determination, so far as it affects the said land, of such lease or agreement by notice as 
therein provided (the amount of such compensation being in case of difEerence 
settled and determined in the manner mentioned in the said lease or agreement), and 
upon such payment being made the contractor may at any time after the said 
day of , 18 , enter upon the said land for the purpose of 

carr3dng out the several works hereinafter agreed to be done by him, but for no 
other purpose whatsoever. 

The contractor will previously to the day of » 18 , form 

metal curb channel and complete, and will thereafter keep in good substantial repair 
as roads with suitable footpaths and curb stones the land coloured on the 

said plan, to the satisfaction in all things of G. D. or other the surveyor 

for the time being of the said lessor (hereinafter referred to as " the 
surveyor"), such satisfaction being expressed by some writing under his hand, and of 
the local authority for the time being of the district in which the said land is situate, 
and will to the like satisfaction in all things previously to the same day construct 
and complete and will thereafter keep in good and substantial condition a sewer 
under and along each of the said roads coloured , with proper outfalls to 

the said sewer, and with all such drains, gullies, gratings, and other appurtenances as 
may in the opinion of the surveyor, or of the said local authority, be necessary to 
{here specify the purpose of ihe loorks to be executed) 
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Part 9. ^^^ ^^ ^^^^^ ^^ default being made by the contractor in the performance of all or any 

of the said works, it shall be lawful for the said lessor to employ such person or 

persons as he may tlkink fit to perform and complete the works in reference to which 
default shall have been made at any time or times during the continuance of the 
term hereby agreed to be granted, and the contractor, on demand, will repay to the 
said lessor the expenses incurred thereby. 

In the event of any road, street, footpath, sewer, or channel being formed, made, 
paved, or completed, or in case of being formed, made, paved, or completed upon 
or adjacent to the said land by the local authority for the district, the contractor will 
in every such case pay to such local authority all such monies as may be from time 
to time due to them from the owner of the said land, or any part thereof, in respect 
of the matters aforesaid ; and will in like manner repay to the said lessor all monies 
which may at any time, or from time to time, be paid by the said lessor to the said 
local authority in respect of the matters aforesaid, with all costs, charges, and 
expenses incidental thereto. And it is hereby agreed and declared that the 
acceptance of rent, subsequently to any default in payment by the contractor of 
amounts due to the lessor as aforesaid, shall in no case be deemed to be a waiver of 
the rights and powers hereby reserved to the said lessor or the surveyor. 

As to the amount laid out or expended by the said lessor in relation to the per- 
formance of any of the above works, and the fact of the same having been expended 
or incurred, the certificate of the surveyor shall be conclusive and final, or in the 
event of the said works or any of them having been performed by the said local 
authority, the account or demand delivered by the said local authority shall be in like 
manner final and conclusive. 

The contractor shall previously to the day of , 18 , or 

within such further time as shall be approved in writing by the said lessor, and 
before commencing any building, submit to the said lessor or the surveyor the 
block-plans, plans, elevations, and sections (hereinafter referred to as " the designs "), 
and specifications of and relating to the first one intended to be erected of the houses 
and buildings hereinafter agreed to be erected, and will, before commencing the 
erection of each of the other houses and buildings hereinafter agreed to be erected, 
submit to the said lessor or his surveyor the designs and specifications of and relating 
to such house and buildings, and shall submit to such modifications and alterations 
therein as the said lessor or the surveyor may require, and shall at his own cost amend 
the same so often as he may be called upon to do so, until the same shall have been 
finally approved and signed by the surveyor, and in the event of the designs and 
specifications of any of the said houses or buildings submitted to the said lessor or 
the surveyor not receiving the approval of the said lessor or his surveyor the 
contractor shall submit other designs and specifications, until the same receive the 
approval of the said lessor or his surveyor, and shall bear and pay all expenses and 
charges incurred by the said lessor in relation thereto, until such approval shall have 
been obtained, and all such designs and specifications shall, when so approved, remain 
deposited with the said lessor. 

The contractor shall comply with and conform to all building and other Acts, etc., 
see ante clause 47, p. 297. 

The contractor will previously to the day of , 18 , fence 

in the said land on all sides thereof with such description of wall or other fence as 
shall be required or approved of by the said lessor or the surveyor, and will within 
the several periods hereinafter mentioned, erect on the land in a 
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substantial and workmanlike manner, with new and somid materials of all sorts Seet7* 

dwelling-houses (with all requisite and proper Ho. 14. 

sewers, drains, cesspools, and other appurtenances thereto respectively), of such 
description and in such positions and according to such designs and specifications as 
shall have been previously approved of by the said lessor or the surveyor, and will 
erect complete and finish the said fences, houses, and buildings, with the appurtenances 
and fence in the land allotted to each of the said houses and buildings, and lay out 
and plant the gardens thereof in all respects to the satisfaction of the said lessor or 
the surveyor, and will lay out and expend in building and completing each of the 
said houses , and the offices thereto respectively the sum of £ 

at the least, and, if required, will produce to the said lessor or the surveyor proper 
vouchers for such expenditure ; but no buildings except the said 
dwelling houses shall be erected on the said land without the consent in writing of 
the said lessor or the surveyor, and in the event of such consent being at any time 
given, all additional buildings to which such consent shall be given shall be erected and 
built in accordance with this agreement, as if the same had been hereby agreed to be 
erected in addition to the buildings hereby actually agreed to be erected. 

Each of the houses hereby agreed to be erected shall Qiere describe the particulars 
of the houses to be erected) 

If in the course of building and completing the said houses and buildings, or any 
of them, or the sewers and drains and other appurtenances thereto, or the fences of 
the said land, or of executing any of the other works hereby agreed to be executed, 
the contractor shall make use of any materials or execute any workmanship which 
in the judgment of the said lessor or the surveyor shall be unsound or unfit for the 
purpose intended, or imperfect, or if any deviation shall be made in the buildings 
from the designs or specifications which may have been approved of as aforesaid for 
the same, the contractor will immediately, upon notice being given by the said lessor 
or the surveyor requiring him so to do, remove all such materials as shall be 
considered unsound or unfit and substitute such sound and fit materials as shall be 
approved of by the said lessor or the surveyor, and correct or properly execute such 
imperfect workmanship, and correct such deviation as aforesaid, and if the contractor 
shall neglect to substitute such sound and fit materials in the room of such as may 
be unsound or unfit, or to correct such imperfect workmanship or such deviation as 
aforesaid from the said approved designs or specifications for the space of seven days 
after notice, then it shall be lawful for the workmen acting under the authority and 
direction of the said lessor or the surveyor to remove such unsound or unfit materials 
and to substitute such as shall be sound and fit in the stead thereof, and also to 
correct and properly execute such imperfect workmanship, and to correct every such 
deviation from the said approved designs and specifications, and all such monies and 
expenses as may be laid out and incurred by the said lessor, or by his order in 
relation to such matters, shall be paid by the contractor to the said lessor. 

The contractor will erect, complete, and finish the said houses 
with the offices, drains, and appurtenances thereto respectively, fit for use and occupa- 
tion, to the satisfaction of the said lessor and the surveyor, within the several periods 
hereinafter mentioned, that is to say : — {Here set out the Umesfor completion) 

The contractor will not, unless with the consent in writing of the said lessor, make 
any assignment of this agreement nor underlet the said land or any part thereof for 
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Part 2. ^^y temporary purpose before the houses shall have been erected, and will not use 
any part of the said land or the hoards, scaffold, or erections for the time being 
thereon for the display of advertisements, bills, or placards of any description, nor 
bum bricks or tiles on the said land, nor, without the consent in writing of the said 
lessor or the surveyor, cut or injure the trees (if any) thereon, nor remove from the 
said land for sale or otherwise any turf or mould whatsoever, and will not make any 
excavations upon any part of the said land, nor remove any sand, gravel, clay, 
brick-earth, or other subsoil tliercfrom, except for the purpose of forming the founda- 
tions of the said houses and buildings, or of sinking wells, or turning or making arch 
vaults, sewers, drains, or cesspools, and will not do or suffer to be done on tlie said 
land anything which may be or become a nuisance or annoyance to the said lessor or 
to the , or to the owners or occupiers of any neighbouring property. 

The contractor will pay to the said lessor a fair proportion of the expense which 
may be incurred in making and maintaining all the main sewers adjoining the said 
premises into which the sewers or drains from the building to be erected as aforesaid 
may run, such proportion to be from time to time determined by the surveyor, whose 
decision shall be final 

The contractor will insure from damage by fire each of the said houses and 
buildings from the respective times at which they may have been respectively roofed 
in, in such public insiu'ance office or offices as tlie said lessor shall approve of, in the joint 
names of the said lessor and of tlie contractor, in a sum of money equal to three- 
fourths at the least of the full value thereof, and will increase such insurance as the 
same house or building approaches to completion, so as to keep such insurance equal 
to at least three-f ourtlis of the value of such house or building, and will pay all 
premiums and other sums of money (if any) necessary for keeping such insurance 
on foot, and will, whenever required, produce to the said lessor or the surveyor the 
policy or policies of such insurance, and the receipt or receipts for the premium and 
other siuns of money (if any) payable for the current year, and in case default 
shall be made in effecting such insurance, or in producing such policy or policies and 
receipt or receipts, the said lessor or the surveyor may insure the said houses and 
buildings, or such of them as to which such default shall have been so made, and the 
costs and expenses thereof shall be paid by the contractor to the said lessor, and in 
case any of the said houses or buildings shall be destroyed or damaged by fire, the 
contractor will lay out to the satisfaction of the said lessor or the surveyor (to be 
certified by some writing under his hand) all the money which shall be received or 
recovered by virtue of any such insurance immediately after the receipt thereof, 
together with all such further sum or sums of money as may be requisite for the 
purpose, in rebuilding, repairing, or reinstating the house or houses, building or 
buildings, so destroyed or damaged. 

Upon the production by the contractor of a certificate signed by the surveyor 
certifying that the fences of the land have been completed, and that any one or more 
of the said houses has or have been built in carcass, that is to say, that all the timbers 
of the roofs, floors, and partitions have been fixed, the roofs properly slated and 
covered in, and all the gutters, rain water pipes, and drains have been completed and 
made good in communication with the common sewers, the roads and sewers adjoining 
the land on w^hich the said house or houses has or have been built or made, and that 
the fences of the land to such house or houses have been fixed, which fences shall 
consist of and that the several stipulations herein contained, 

which ought by that time to have been complied with and fulfilled, the said lessor 
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will grant to the contractor, or his nominee or nominees, and his or their executors, geot. 7. 
administrators, or licensed assigns, a separate lease of each of the houses so erected Ho. 14. 
and of the plot of land on which the same has been built, or of more than one of such 
houses and plots of land with the appurtenances and the trees (if any) thereon as he 
or they may require (reserving to the said lessor all substrata under such house or 
houses and land), from the day of , 18 , for the term 

of years, or for so many years of the said term as at the time of the 

granting of any such lease or leases may be unexpired, at such yearly rent for each 
house as may be approved of by the said lessor or the surveyor, but so, nevertheless, 
that the total amount of rents reserved and made payable by the said leases during 
the said term shall not be less than the following yearly sums, that is to say : — 

For the first year of the said term the rent of £ . 

For the second year of the said term the rent of £ 

And for the residue of the said term the yearly rent of £ , such rents to be 

paid by equal quarterly payments on the 25th day of December, the 25th day of 
March, the 24th day of June, and the 29th day of September in every year, and every 
lease so to be granted shall contain an additional reservation of so much further rent 
as will be equal to £5 per cent, per annum upon any sum which may be paid by the 
said lessor at any time during the said term for the redemption of the tithe rent- 
charge of tlie premises thereby demised, or upon such proportionate part of the 
amount to be paid for the redemption of the tithe rent-charge of the premises thereby 
demised, and of other premises belonging to said lessor, as, in the opinion of the 
surveyor, may be reasonably charged on the house or houses and land demised by 
every such lease, and the said leases shall also contain covenants on the part of the 
lessee : — 

For the payment of the rent thereby reserved and all taxes and assessments 
whatsoever. 

For completing the house or houses and offices thereby demised fit for 
habitation within months from the date of the lease. 

For keeping the same in substantial repair during the whole term. 

For the insurance thereof against loss or damage by fire in the amounts 
hereinbefore mentioned and in accordance with the covenant hereinbefore 
contained. 

Not to carry on any trade or business in the said houses, but to permit the 
same to be used as private residences only, unless with the consent in writing of 
the said lessor. 

For properly laying out and keeping in good condition as garden around such 
part of the land comprised in the lease as may not have been built upon. 

For the preservation of the trees on such land. 

Not to cut such trees, nor raise any substrata from the land demised without 
the consent of the lessor, and such other covenants and conditions as are usually 
inserted in leases of a similar nature granted of hereditaments forming part 
of the of the 

{Or the said lease shall be in the form hereto annexed.) 

And in the event of two or more of the said houses and plots of land 

being demised by one lease at a separate rent for each house and plot 

of land, there shall be also inserted therein a clause providing that the non-payment 

II* SB 
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Fart t. ^' ^® ^^^ ^^ ^^ breach of coyenent as to any one of the said houses and plota of 

land, shall not create a forfeiture of the lease so far as r^g^ards the other or others of 

tlie houses and plots of land included therein as to which there shall have been 
no default in payment of rent or breach of contract 

The contractor will accept the leases to be granted as aforesaid, and will execute 
every such lease and a duplicate thereof, and will during the period which may 
elapse between the day of , 18 , and the grant of the 

last of such leases duly perform and observe with reference to such portion of the 
said land and the buildings thereon as for tlie time being may be unleased all and 
every the covenants, conditions, and agreements agreed to be inserted in such leases 
by and on the part of the lessee in like manner as he would be bound to do if such 
leases had actually been granted to him, so &r as the nature of the case vnll permit of 
the observance and fulfilment thereof, and will, during the same period, pay to the 
said lessor at the times and in the manner hereinbefore mentioned the same amount of 
yearly rent as is hereinbefore agreed to be reserved by such leases, or such yearly 
sums as with the rent reserved by any lease or leases actually granted will make up 
the total amount from time to time payable as hereinbefore is provided, and in case 
of default in payment of such rent or rents for twenty days next after the same shall 
have become due, it shall be lawful for the to recover the same 

by distress upon any goods, chattels, and effects of the contractor wherever the same 
may he found, and by the sale thereof, and also the expenses of such distress and 
sale, and will also during the like period pay all rates, taxes, tithes, tithe rent-chargeei 
and other outgoings for the said land and premises. 

The contractor will not require any title to be shewn to the premises to be demised 
lis aforesaid. 

The several leases hereinbefore agreed to be granted shall be prepared in duplicate 
in the office of the , and the costs and expenses of drawing, engrossing, 

and completing the same, and of this agreement and a duplicate thereof, and the 
costs and charges of the surveyor, including a fee of £ for each house for 

examining the designs thereof, and all other costs and expenses incident in this 
agreement, and the carrying out of the same, shall be paid by the contractor. 

In case the contractor shall make default in the performance of all or any of the 
covenants on his part hereinbefore contained, it shall be lawful for the said lessor to 
enter into and upon and retain possession of the said land (except such part thereof 
as may have been granted on lease) and of all such buildings and materials as may 
then be found upon the said land for the absolute use of the said lessor. 

All notices, consents, and approvals to be given under this agreement shall be in 
writing, and (save as to such notices as are hereinbefore otherwise provided for) shall 
be signed by the said lessor, and all such notices shall be either delivered to the 
contractor or left for him at his usual or last known place of residence or business in 
England, or on the said premises hereby agreed to be demised. 

Nothing in these presents contained shall be construed into a demise at law of the 
premises hereby agreed to be demised, or any part thereof, so as to vest any estate in 
the contractor, but he shall only have a right to enter upon the said land for the purpose 
of performing this agreement. 

This agreement shall remain in force as to any of the conditions thereof which may 
not have been performed notwithstanding the grant of all or any of the leases hereby 
agreed to be granted of the said premises. 

In witness whereof, etc. 
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BUILDING AGREEMENT (London), No. 15. 5?.^.' 

Articles of Aorkement made the day of 18 

Between A of 

(hereinafter called the lessor, etc., as in lastform)^ of the one part, and B 

of (hereinafter called ^* the 

contractor,*' and including in that term cu in last/orm)^ of the other part. 

Whereas the said lessor is seized in right of of the 

inheritance in fee simple of all 

which said premises are delineated and coloured , and the dimensions and 

abuttals thereof are shown on the plan drawn in the margin hereof, subject to a lease 
of the said premises dated the day of 18 

granted to for the term of years from the 

day 18 

Now these presents witness, and the said lessor doth hereby on behalf of 

covenant with the contractor, and the contractor 
hereby covenants with the said lessor in manner following, that is to say : — 

The contractor will before or on the execution of these presents cause and procure 
the said lease of the day of 18 to be effectually 

surrendered to free from underleases and undertenancies. 

The frontage depth and form of the said premises, which it is presumed are 
accurately represented on the said plan, are not to be determined thereby, but shall 
be taken according to the actual boundaries and dimensions thereof, whatever they 
may be as determined by the architect of the said lessor, or either tlie architect 
for the time being in charge of the said premises hereinafter referred to as ^^ tlie 
architect." 

The contractor shall on or before the day of 

18 , and before commencing to pull down the buildings now standing on the Baid 
premises, deposit in some bank in the County of London, to be approved of by the 
said lessor, in the name of the said lessor, the sum of £ (which sum shall remain 

so deposited at the sole risk of the contractor as a security for the due perf onnance 
by him of this agreement). 

In the event of the contractor failing to make such deposit within the time and in 
the manner above prescribed, it shall be lawful for the said lessor, by any writing 
imder his hand, to determine this agreement forthwith, and thereupon this agreement 
and all matters relating thereto shall, except as regards the payment of any coKts or 
cliarges which are to be paid by the contractor, be and become absolutely null and 
void, anything herein contained to the contrary notwithstanding. 

The contractor shall, before commencing to pull down the buildings now standing 
on the said premises, deposit with the architect such measured and figured drawings 
of the plans, elevations, and sections of such buildings as the architect may consider 
necessary, and, if required by him, photographs showing their relation to adjoining 
buildings. 

The contractor shaU, before commencing to pull down tlie buildings now standing 
on the said premises, set up sufficient hoards and inclosures, and shall perfonn all the 
shoring and other works necessary to uphold the adjoining buildings. 

The contractor shall be responsible and make compensation for all damage that 
may be done or occasioned by the pulling down of the said buildings, or by the 

SB 2 
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Ptrtt. execution of the other works hereby agreed to be performed; and also shall be 
subject and liable to all claims and demands with respect to party walls and party- 
fence walls and rights of air, light, and drainage, and all other rights that any person 
or persons may lawfully have or claim in regard to the said premises. 

The contractor shall execute all works that may in the opinion of the architect be 
necessary for the repair and maintenance of the 

and shall hold the lessor's lessees and the occupiers of such adjoining houses 
harmless from all costs and expenses in relation thereto ; but nothing in this condition 
shall be taken to diminish or affect any right which the lessor's lessees of such 
adjoining houses or any other persons have in respect of such walls or otherwise. 

The contractor shall previously to the day of 

18 submit to the said lessor, or the architect, the plans, elevations, sections and 
specifications of and relating to the new buildings hereinafter agreed to be erected, 
and shall endeavour to obtain the approval thereof by the said lessor or the architect, 
and shall submit to such modifications and alterations therein as the said lessor or the 
architect may require, and shall at his own cost amend the same so often as he may 
be called upon to do so, until the same are finally approved, and in the event of the 
plans, elevations, sections and specifications first submitted to the said lessor or the 
architect, not receiving his approval, the contractor shall submit other plans, elevations, 
sections and specifications until the same receive the approval of the said lessor or the 
architect, and shall bear and pay all expenses and charges incun*ed by the said le^or 
in relation thereto until such approval shall have been obtained, and all such plans, 
elevations, sections and specifications shall, when so approved, be signed by the 
contractor, and shall remain deposited at the ofiice of the said lessor, and as regards 
such plans, elevations, sections and specifications (hereinafter called " the drawings 
and specifications ") it will be required. 

The contractor shall proceed to pull down the buildings now standing upon the said 
premises not later than the day of 18 , and 

shall previously to the day of 18 remove and 

clear away all such buildings and the materials thereof, and shall clear out and 
solidly fill in with concrete all cesspools and drains in or upon the said premises. 

The contractor shall immediately after such removal and clearing away and 
filling in commence and thenceforth continue to erect upon the said premises 

(hereinafter called " the new buildings "), in a substantial and workmanlike manner, 
with new and sound materials of all sorts, to the satisfaction of the architect (such 
satisfaction to be expressed in writing), and in accordance with the drawings and 
specifications, and shall so construct the drainage of the said premises as to render the 
same entirely independent of the drainage of any adjoining property, and shall 
expend upon the new buildings a sum of £ at the least, and if required shall 

produce to the said lessor or the architect proper vouchers for such expenditure. 

If in the course of building and completing the new buildings, or the sewers and 
drains and other appurtenances thereto, the contractor shall make use of any materials 
or execute any workmanship which in the judgment of the lessor or the architect 
shall be unsound or unfit for the purpose intended, or imperfect, or if any deviation 
shall be made in the buildings from the drawings and specifications of any of them, 
the contractor shall immediately, upon notice signed by the lessor or the architect 
requiring him so to do, remove all such materials as shall be considered unsound or 
unfit, and substitute suoh sound and fit materials as shall be approved of by the 
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lessor or the architect, and correct or properly execute such imperfect workmanship, t^x, 7. 
and correct such deviation, as aforesaid, and if the contractor shall neglect so to do for Vo. 15. 
the space of seven days after notice, then it shall be lawful for the officers and 
workmen acting under the authority and direction of the said lessor or the architect 
to remove such unsound and unfit materials and to substitute such as shall be sound 
and fit in the stead thereof, and also to correct and properly execute such imperfect 
workmanship, and to correct every such deviation as aforesaid, and all such moneys 
and expenses as may be laid out and incurred by the lessor or by his order in relation 
to such matters shall be paid by the contractor. 

The contractor shall erect, complete, and finish the new buildings, with the drains 
and appurtenances thereto, fit for use and occupation under and subject to the 
inspection of the architect of the , (who shall be at liberty for 

that purpose to enter upon the said premises at all reasonable times), and also in 
conformity with the provisions of the London Building and other relative Acts and 
the regulations and bye-laws of the London County Council, and the local authority. 

The contractor shall insure from damage by fire the new buildings in such public 
insurance office in London or Westminster as the said lessor shall approve of, in the 
joint names of the said lessor and of the contractor, as soon as any building has 
reached a height of 20 feet above the level of the street, in a sum equal to the full 
value thereof, and shall increase such insurance as the said buildings approach to 
completion, and shall keep the same so insured from time to time, and shall whenever 
required produce to the said lessor or the architect the policy or policies of such 
insurance and the receipt or receipts for the premium or premiums, and in case default 
shall be made in effecting any such insurance or in producing such policy or policies 
and receipt or receipts, the said lessor or the architect may insure the new buildings, 
and the costs and expenses thereof shall be paid by the contractor to the said lessor, 
and in case the new buildings, or any part thereof, shall be destroyed or damaged by 
fire, the contractor shall lay out to the satisfaction of the said lessor or the architect, 
to be certified by some writing under his or their hand or hands, all the money which 
shall be received or recovered by virtue of any such insurance immediately after the 
receipt thereof, together with all such further sum or sums of money as may be 
requisite for the purpose in rebuilding, repairing, or reinstating the said buildings. 

The contractor shall not, unless with the previous consent in writing of the said 
lessor, underlet the said premises, or any part thereof, for any temporary piupose 
before the new buildings have been erected, nor make any assignment of this 
agreement, nor use any portion of the said premises, or the hoards, scaffolds^ 
buildings, or anything connected therewith, as an advertising station, or for the 
display of boards, posters, or notices, nor make any excavations upon any part 
thereof, nor remove any sand, gravel, clay, or brick-earth therefrom, except for the 
purpose of forming the foundations of the new buildings, or of sinking wells, of 
turning or making arched vaults, sewers, or drains. 

The contractor shall erect in carcass (that is to say), with all the walls built 
and all the timbers of the roofs, floors, and partitions fixed, and the roofs properly 
slated and covered in, and all the gutters, rain water pipes, and drains completed, and 
make good in communication with the common sewer the new buildings in accordance 
with the drawings and specifications and to the satisfaction of the architect of the 

previously to the day of 

18 or such later date as the may in writing fix, and in case default 

shall be made by the contractor in the performance of this clause he shall forfeit all 
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Pftrt t. ^D^t under this agreement, which shall thereupon cease and be determined, and all 

~~ the materials and buildings upon the said premises, and the said sum of £ so to 

be deposited as aforesaid, and all interest which may have accrued thereon shall 
thereupon be forfeited to and become the absolute property of the said lessor. 

Upon the production by the contractor of a certificate signed by the axchitect 
testifying that the new buildings have been erected in carcass, in accordance with the 
drawings and specifications and to his satisfaction, and that the several stipulations 
herein contained have been complied with and fulfilled so far as regards the erection 
of the new buildings in carcass, and that the contractor is proceeding duly with the 
other works, the said sum of £ so to be deposited as aforesaid, and all interest 

which may have accrued thereon, shall be repaid to the contractor, and the said lessor 
shall grant to tlie contractor, or his nominee or nominees, his or their executors, 
administrators, and assigns, a lease of the said premises, together with the new 
buildings erected thereon with tlie appurtenances to hold unto the contractor or his 
nominee or nominees, or his or their executors, administrators and assigns, from the 
day of 18 for the term of years, 

at a clear yearly rent of £ to be paid by equal quarterly payments on the 

day of the day of the 

day of and the day of 

in every year, and the lease so to be granted shall contain an additional reservation of 
so much further rent as will be equal to any sum or sums of money which may be 
paid by the said lessor for insuring the buildings against loss or damage by fire, in 
case default is made by the lessee in the insurance thereof, and shall contain covenant^) 

bv the lessee 

• 

For payment of the rents thereby reserved free from all taxes and deductions 
whatsoever, except Landlord's Property Tax in manner aforesaid. 

For payment of all sewer rates and all other rates, taxes, and other assessments 
whatsoever (except the Landlord's Property Tax). 

For completing and finishing the new buildings, with all drains and appur- 
tenances, fit for use and occupation in all respects previously to the day 
of 18 

For keeping the buildings, including all party walls, party fences, drains, 
sewers, and other appurtenances, in good and substantial repair. 

For painting twice over with good and proper oil colours, in the year 18 and 
in every subsequent fourth year of the said term, all the outside work of the 
buildings usually painted, all such painting to be of an uniform colour, and the 
inside work of the buildings usually painted, in the year 18 and in every 
subsequent eighth year of the said term. 

For insuring, as hereinbefore mentioned, and keeping insured the buildings 
from fire in a sum equal to the full value thereof, and for laying out the 
insurance money and any further amount that may be requisite for the purpose 
in rebuilding, repairing, or reinstating the buildings, with a proviso that in the 
event of the lessee neglecting so to do the said lessor may insure, and that all 
sums so paid for insurance may be recovered as rent in arrear. 

Not to carry on upon the premises or any part thereof the trade or business of 
a vintner, distiller, brewer, alehouse keeper, victualler, coffee-house or tavern 
keeper, tripe boiler, tripe seller, cheesemonger, poulterer, fishmonger, oyster 
dealer, slaughterman, butcher, baker, pastrycook, fruit or herb seller, soap boiler, 
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tallow chandler, tallow melter, sugar baker, household broker, dealer in old iron, f^^^ 7. 
working cutler, chimney sweeper, gambling or betting house keeper, coachmaker, Vo* 16. 
whitesmith, blacksmith, coppersmith, working brazier, working tinman, farrier, 
plumber, dyer, or caricature printseller, nor permit the premises, or any part 
thereof, to be used as a place of public amusement or resort, without the previous 
consent in writing of the lessor and 

Not to permit the premises, or any part thereof, to be used or occupied for any 
noisy, noisome, or offensive trade or business, or occupied by any prostitute. 

Not to erect any additional building upon the premises, and not to cut or maim 
any of the principal timbers or walls, or make any alteration whatever in the 
plan or elevation of the buildings, either internally or externally, nor in the 
architectural decorations thereof, nor make any addition thereto, without the 
consent in writing of the and 

Not to commit any waste, spoil, or destruction on any portion of the premises^ 
and 

All other covenants usually inserted in leases of a similar description granted 
by the lessor. 

And such lease shall also contain a proviso that the lessee shall not in respect of 
the ground or buildings thereby demised acquire by any means whatsoever any right 
of air or light or other easement from or over or affecting any lan4 or property 
belonging to the said lessor, not included in the lease, it being intended that the said 
lessor, his grantees and lessees, shall at all times have power to erect any new building 
or to raise or alter to any height any buildings that may now be in existence, or may 
be hereafter erected on any such last-mentioned property, whether such buildings 
shall or shall not interfere with the passage of air or light to or with any other right 
enjoyed by the ground demised by the lease or any buildings for the time being 
standing thereon. 

(Or the said lease shall be in the form hereto annexed.) 

The contractor or his nominee shall accept such lease as is hereinbefore mentioned, 
and shall execute the same and a duplicate thereof when required so to do, and shall 
during the period which may elapse between and the grant 

of such lease perform and keep all and every the covenants and agreements herein- 
before agreed to be contained in such lease in like manner in ail respects as he, the 
contractor, would be bound to do in case such lease had been actually granted to him, 
and shall during the said period pay to the said lessor, at the times and in manner in 
the last preceding clause mentioned, the said yearly rent of £ and in case of 

default in the payment thereof for 20 days next after the same shall have become 
due, it shall be lawful for the said lessor to recover the same by distress upon any 
goods, chattels, and effects of the contractor, wherever the same may be found, and 
by the sale thereof, and also the expenses of such distress and sale, and the contractor 
shaU also during the same periods pay all sewer rates and all other rates, taxes, and 
other assessments whatsoever in respect of the said premises. 

Upon the granting of such certificate by the architect, as is hereinbefore mentioned, 
the contractor shall pay to the architect a fee equal in amount to the fees payable 
to the District Surveyor under the provisions of the London Building Acts. 

The contractor shall not require any title to be shown to the said premises. 

The lease hereinbefore agreed to be granted shall be prepared in duplicate in the 
office of the said lessor's solicitor, and the contractor shall pay to the said lessor's 
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Part t. solicitor the following costs and charges, that is to say, for drawing, engrossing, and 
""^ completing the said surrender, and a duplicate thereof and the inrolment thereof, and 

otherwise relating thereto, the sum of £ for drawing, engrossing, and completing 

this agreement, and duplicate and the inrolment thereof the sum of £ and 

for drawing, engrossing, and completing the said lease and duplicate and the inrolment 
thereof the sum of £ 

In case the contractor shall make default in the performance of all or any of the 
covenants on his part hereinbefore contained, it shall be lawful for the said lessor to 
enter into and upon and retain possession of the said premises, and of all such 
buildings and materials as may then be found thereon, for the absolute use of the 
said lessor. 

All notices, consents, and approvals to be given under this agreement shall be in 
writing, and unless hereinbefore otherwise provided shall be signed by the said lessor, 
where hereinbefore provided to be signed by the said lessor, or by the architect, 
where hereinbefore provided to be signed by him, and all such notices shall be either 
delivered to the contractor or left for him at his usual or last known place of residence 
or business in England, or on the said premises. 

Nothing in this agreement contained shall be construed into a demise at law of the 
said premises, or any part thereof, so as to vest any estate in the contractor, his 
executors, or administrators, but the contractor, his executors, or administrators, shall 
only have a right to enter upon the said premises for the purpose of performing this 
agreement. 

This agreement shall remain in force as to any of the conditions thereof which may 
not have been performed, notwithstanding the grant of the said lease of the said 
premises. 

In witness whereof, etc. 
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FORMS OF ORDERS OF REFERENCE. 



ORDER OF REFERENCE UNDER S. 13 OF THE 
ARBITRATION ACT 1889.— No. 16. 

|n i^t pij}^ €mTt of Institt. 
Queen's Bench Division. 

189 , No. 
Master Master in Chambers. 

Between 

Plaintif, 

and 

DefencUmt 

Upon hearing the solicitors on both sides and upon reading the affidavit of 

, filed the day of 

189 It is ordered that the following question arising in this action, namely 

be referred for inquiry and report to 

under section 13 of the Arbitration Act, 1889, and that the costs of this application 

be 

Dated the day of 189 . 



ORDER OF REFERENCE UNDER S. 14 OF THE 
ARBITRATION ACT 1889~No. 17. 



|n t^e pig^ Cmrrt sd |s8tta. 
Queen's Bench Division. 

Master Master in Chambers. 

Between 



189 , No. 



and 
Upon hearing the solicitors on both sides, and reading the affidavit of 



Plaintiff, 
Defendant 



It is ordered that the whole of this cause be tried before an official referee [or 
before A.B.], who shall have all the powers of certifying and amending of a judge 
of the High Court of Justice, and shall direct judgment to be entered and otherwise 
deal with the whole action pursuant to Order zzzvi. 

Dated the day of 189 



fleet. 14. 
Ho. 17. 
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>«rtt. FORM OP A CONSENT ORDER IN USE BEFORE THE 

ARBITRATION ACT 1889.**— No. 18. 

f n t^e ^ig^ Court of |o<ttce. 

Qukbn's Bkncu Division. 

189 , No. 
Master in Chambers. 
Between 

Plainiif, 
and 

Drfendctnt, 

Upon hearing and by consent 

It is ordered as follows :^ 

1. f (and all matters in difference between 
tlie parties), shall be referred to the award of 

2. The arbitrator shall have all the powers as to certifying and amending of a 
judge of the High Court of Justice. 

3. The arbitrator shall make and publish his award in writing of and concerning 
the matters referred, ready to be delivered to the parties in difference, or such of them 
as require the same (or their respective personal representatives, if either of the said 
parties die before the making of the award) on or before the 

next, or on or before such further day as the 
arbitrator may from Ume to time appoint and signify in writing signed by him and 
indorsed on tliis order. 

4. The said parties shall in all things abide by and obey the award so to be made. 

5. The costs of the said cause and the costs of the reference and award shall be 

6. The arbitrator may (if he think fit) examine the said parties to this cause, an^l 
their respective witnesses upon oath or afl&rmation. 

7. The said parties shall produce before the arbitrator all books, deeds, papers, 
and writings in their or either of their custody or power relating to the matters 
in difference. 

8. Neither the plaintiff nor the defendant shall bring or prosecute any action against 
the arbitrator of or concerning the matters so to be referred. 

9. If either party by affected delay or otlierwise wilfully prevent the said arbitrator 
from making an award, he or they shall pay such costs to the other as 

may think reasonable and just. 

10. In the event of either of the said parties disputing the validity of the said 
award, or moving the to set it aside, the 
said shall have power to remit the matters 
hereby referred or any or either of them to the reconsideration of the arbitrator. 

11. In the event of the arbitrator declining to act or dying before he has made his 
award, the said parties may, or if they cannot agree, the Master may, on application 
by either side, appoint a new arbitrator. 

12. Unless restrained by any order of the Court, or a judge, the party or parties in 
whose favour the award shall be made shall be at liberty 

days after service of a copy of the award on the solicitor or agent of the other party 
to sign final judgment in accordance with tlie award and for all costs, that he or 
they may be entitled to under this Order, and under the award, together with the costs 
of the said judgment. 

Dated the day of 189 . 

* Bee also forma in Qse under the County Courts Act, 1680. County Court Rules 1880. Form 200. 
tState matters to be referred. 
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8CAJ.E8 OF PROFESSIONAL CHARGES OP ARCHITECTS 

AND SURVEYORS. 

NO. PAGE 

1. lioyal Institute of British Architect's Scale. 443 

2. American Institute Scale 446 

3. New Soutl) Wales Rules as to Practice and Charges ... 447 
4 Ryde's Scale 453 



OF ROYAL INSTITUTE OF BRITISH ARCHITECTS.— No. 1. Vo. l 



Schedule sanctioned by the Royal Institute of BritiA Architects^ and 
Confirmed at a General Conference of Architects of the United 

Kingdom^ 1872. 

1. The usual remuneration for an architect's services, except as hereinafter men- 'I'm nsaai 
tioned, is a commission of 5 per cent, on the total cost of the works executed from uc^^bat 5 
his designs ; besides which all travelling and other incidental expenses incurred by ^^^{^q, 
the architect are paid by the employer, who may be also charged for time occupied ^^^ 

in travelling if the work be executed at a considerable or inconvenient distance, or 
if more than ordinary personal attendance is required. 

2. But for all works in which the expenditure is mainly for skilled labour and not «zoept for 
for materials, e.g.^ in designs for the fittings and furniture of buildings, for their work, 
decoration with painting or mosaic, for their sculpture, for stuined glasd, and other 

like works, the architect's charge is not made by way of cominission on the cost, 
but should be regelated by special circumstances and conditions. 

3. When several similar but dibtiuct buildings are erected at the same time from Bepetitino 
a single specification and one set of drawings and under one contract, the commis- ol^'^^ 
sion of 5 per cent, should be charged on the cost of one such building, and a modified {JSJJ,* ^te 
airangement should be made in respect of the others. 

4. In works of small vnlue, say £500 in amount, 5 per cent, is not remunerative, &i^d small 
and the charge should be by time, or by an ascending scale reaching 10 per cent, for hiRhCT*rate 
works under £100. jJ^PJJe. 



5. The commission is reckoned upon the total cost of the works, valued as if Uommi^ 
executed by a builder, and of new materials. 2) per cent, is charged upon any ^J^coled a 
works originally included in the contract, but subEoquently omitted in execution. I^JSri^ y 



Putt. 



•ad ft 
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This if exclasiye of the charge for measuriDg extras and omissions. 



fllilTfflWttliii 

OBttHeM- 



4pereeaL 



6. Hie architect is entitled during the progress of the building to payment on 
toei alwa^ aooount at the rate of 6 per cent on the instalments paid to the builder, or other- 
wise to half the commission on the signing of the contract, or the commencement 



of the works, and the remainder by instalments as above. 
N.B.— The terms of payment adopted by Her Majesty's Office of Works and 

PnUic Buildings may also be taken as an equitable method of payment on account, 

via.: — 
One-third part of the commission shall be paid to the architect immediately after 

the signing of the contract ; 
One-third part shall be paid to the architect as soon as one-half of the contract 

sum has been paid to the builder ; 
And the remaining one- third part shall be paid to the architect after the fioal 

payment to the builder. 
Ohme for 7. The above charges do not cover professional services in connection with nego- 
2S^^ISIm ciations for site, in surveying it and taking levels, in making surveys and plans of 

buildings to be altered, in arrangements respecting party walls or right of lights, nor 

services incidental to arrangements consequent upon the failure of builders whilst 

carrying out work, or in cases of subsequent litigation ; but all such services are 

charged for in addition, 
and mate- 8. If the employer, after having ag^reed to a design, and had the contract drawings 
Uom of '*^ prepared, should have material alterations made, whether before or after the contract 
gj^^y is prepared, an extra charge should be made, unless such alterations are rendered 

necessary by an unreasonable excess in the builder's tender beyond the architect's 

approximate estimate. 
Obuge for 9. If the architect should have drawn out the approved design complete, with 
•peoSic^ plans, elevations, sections and specification, the charge is half the commission npon 
h^^ th^ ^^ estimated cost. If he should, in addition, have procured tenders in accordance 
oommto- with the iuRtniction of his employer, the charge is one-half per cent, extra. 

sion,Addin^ 
one- half par 
cent. If 
feenden art 
obtained. 

Alteration 10. For works in the alteration of premises, a special charge may be made on 

S^S^*^ account of the special difficulties and trouble generally involved. 

charged ai 
higher rate. 

The oom. H. The following are the professional services included in the ordinary charge of 
mission ^ 

covers per cent. ;— 

pSansf dlj- Th® requisite preliminary sketches, drawings and specifications sufficient for an 

tails, one estimate and contract. 

settraclugs, . _ 

and dupU- Detailed drawings and instructions for execution. 

oadonjii- ' One set of tracings and duplicate specification. 

BTwrinSu- General superintendence of works (exclusive of clerk of the works). 

denoe, ex- Examining and passing the accounts, exclusive of measuring and making out extras 
amlning , 

aooonnts, and omissions. 

jJj^iiS^ 12. No additional remuneration is due for making an approximate estimate, such 

Ofltininiti>i 
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as may be obtained, for instance, by cubing out the contents. If a detailed estimate — - 
be required by the employer, an adiiitional per centage charge may be made. 



13. Thie charge per day made l)y architects depends upon their professional position, The usual 
the minimum charge being three guineas per day. day. 

14. The above payments alluded to in this document are to be made by the All pay- 
employer to the architect, who is not to receive commission or payment of any kind architect to 
from the builder, or any tradesman, in respect of works executed under the architect's ^Sq™ 
direction. 

15. When an architect supplies builders with quantities, on which to form tenders Qunntitlea, 
for executing his designs, he should do so with the concurrence of his employer, and 

it is desirable, when practicable, that the architect should be paid by him rather than 
by the builder, the cost of such extra labour not being included in the commission of 
5 per cent. 

16. In respect of the ownership of drawings and specifications, it has hitherto been OwnetsMp 
the general custom for the architect to be paid for their use only, those documents Jigsf*^' 
remaining his property. 

N.B.— In case of sketches for works abandoned, this custom is recognized by Her 
Majesty's Office of Works and Public Buildings. No authoritative decision in the 
courts of law has, however, as yet been given on the subject* : it is therefore desirable, 
for the present at least, that the architect should have a distinct understanding with 
his employer on this point 

17. The charge for taking a plan of an estate, laying it out, and arranging for Eatates. 
building upon it, should be regulated by the time, skill and trouble involved. 

18. For actually letting the several plots (in ordinary cases) a sum not exceeding a 
whole year's ground rent may be charged. 

19. For inspecting the buildings durino: their progress (so far as may be necessary 
to ensure the conditions being fulfilled) and finally certifying for lease, tlie charge 
should be a per centnge not exceeding one-half per cent, up to £5,000, and above 
that by special arrangement. 

20. All the above fees to be exclusive of travelling expenses, and tim"". occupied in 
travelling, as before mentioned. 

21. The charge for the above does not include the commission for preparing 
specification, directing, superintending and certifying the proper formation of 
roads, fences and other works executed at the cost of the employer, nor for 
putting tho plans on the leases. 

22. The following definite charges are recognised for valuation of property : — Valuations. 
The charge throughout is 1 per cent, on the first £1,000, and half per cent, on the 

remainder up to £10,000. Below £1,000, and beyond £10,000, by special 
arrangement. 

These charges do not include travelling expenses, nor attendance before juries, 
arbitrators, &c. 

23. The charge for estimating dilapidations is 5 per cent, on the estimate, and in Dllapida- 
no case less than two guineas. *^°* 



William H. White, Secretary. 



* Non.— Thia statement is incorrect : see anU yoL 1, chap, ii., sect. 34. 
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OP THE AMERICAN INSTITUTE OP ARCHITECTS.— No. 2. 

Schedule of Charges and Professional Practice of Architected indorsed by 

the American Institute of Architects. 

Copy of oiBaal clieolar, lignad by ThomM U. Walter, LL.D^ Pratident, uid George C. Mawm, 



For full professiooal nervicee (including supemsion), five per cent, upon the whole 
cot of the work. 

For preliminary studies, one per cent. 

For preliminary studies, general drawings and specifications, two and one half per 
cent. 

For preliminary studies, general drawings, details and specifications, three and one 
half per cent. ' 

For warehouses and factories, three and one half per cent, upon the cost, divided 
in the above ratio. 

For works tliat cost less than $10,000, or for monumental and decorative work, 
and denij^s for furniture, a special rate in excess of the above. 

Fc alterations and additions, an additional charge to be made for surveys and 
measurements. 

An nddition'd charge to be made for alterations or ad iitions in contracts or plans, 
which will be valued in proportion to the additional time and services employed. 

Necessary traveUing expenses to be paid by the client. 

Time spent by tlie architect in visiting for professional consultation, and in the 
accompanying travel, whether by day or night, will be charged for, whether or not 
any commisfiion, for ofiice work or supervising work, is given. 

The architect's payments are successively due as his work is completed, in the 
order of the above classification. 

Until an actual estimate is received, the charges are based upon the actual cost 

Tlie architect bases 1iis professional charge upon the entire cost to the owner of 
the building when completed, including all the fixtures necessary to render it fit 
for occupation, and is entitled to a fair additional compensation for furniture or 
other articles designed or purchased by the architect. 

If any material or work used in the construction of the building be already upon 
the ground, or come into possession of the owner without expense to him, the value 
of said material or work is to be added to the sum actually expended upon the 
building before the architect's commission is computed. 
Drawings, as instruments of service, are the property of the architect^ 



* '* It is the opinion of the boaid of tntsteos of the American Tnstltateof Architects that tlio 
snpenrisinn or snperintendenre of an architect as diatinguiahed from the 8uperint«*ndecce of the 
** del k of the woiks means snch occasional ijispection of a building in process of erection or oi 
'* other work as the architect peisonaDy or by deputy finds necessary to insore its being execated 
** in conformity with his designs an.l Kpeciflcations or directinnSf and to enable him to decide when 
** the sQcceisiye instalments provided for in the agreements are due and payable. It indades 
** among his other doties the exerciae of authority to stop the progress of work condemned under 
** it to decide in roubtmctiTe emergencies and to order necessary changes , " 



«i 
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INSTITUTE OF ARCHITEOTS ^'^^ 

OF 

NEW SOUTH WALES. 

FOUNDED 1871. INCORPORATED 1890. 

PEOFESSIONAL PKACTICE AND CHAEGES 

BASED UPON THE PRACTICE OF THE 

EOYAL INSTITUTE OF BEITI8H AECHITECTS. 



I. The remuneration for an architect's services, except as hereinafter set forth, 
is a commission of 5 per cent, on the total cost of the works executed from his 
designs ; besides which, for works outside the metropolis, the expense of travelling, 
whether by day or night, including time occupied in travelling, with all incidental 
expenses connected therewith necessarily to be incurred by the architect, shall be 
paid by the employer as accruing. 

(a) In metropolitian practice, for all services rendered within a radius of seven 

miles from the General Post Office, no charge shall be made for time in 
travelling consequent upon executing such works, but the repayment for 
the net cost of travelling, with all incidental expenses connected therewith, 
must necessarily be left open between employer and architect. This 
shall apply to all our cities and towns to those practising in such cities or 
towns. 

(b) In travelling to and from works beyond the above stated distance the actual 

time occupied in such travel only shall be charged against the employer* 
and not the time taken up by the architect in superintending his work, 
as such time is included in his commission service. 

(c) In travelling to and from works beyond the above stated distance the net 

cost of all first-class fares, hotel, and other incidental expenses of travel 
incurred by the architect, shall be paid by the employer, and shall become 
due on completion of each journey. The architect should, on 
completion of each journey, render to the employer a correct written 
statement of cost of such joiuncy. 

(^d) In visiting for any professional consultation, the time spent therein and 
consequent thereon, and in the accompanying travel, whether by day 
or night, shall be charged for according to the nature of the service rendered 
and the position of the architect {see clause xxi.). Also all travelling 
and incidental expenses incurred thereby, as above. 

(e) In all cases where more than the ordinary personal attendance is desired by the 
employer, or where it may be deemed necessary by the architect, a higher 
and special commission may be demanded. The architect in the latter 
Not I.— The author U indebted to Hr. Horbniy Hunt for these mles of profeaBional practice. 
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Part 8. <^A80 shall notify the employer of the same by registered letter ; if he 

fails to receive within a reasonable time any letter of instruction in 
reply thereto, be shall at once act as he may consider best in the 
interests of his employer, and forthwith shall apprise the employer 
by registered letter that he has done so, and give therein the amount of 
additional charge incurred. This is outside of provisions in clauses vi. 
and xiii. 

II. For all works in which the expenditure is mainly for skilled labour and 
not materials, e,g,y in designs for the fittings and furniture of buildings, for their 
decoration with painting or mosaic, for sculpture, for stained glass and other like 
works, the architect's charge shall not be made by way of commission on the cost, 
but shall be regulated by special circumstances and conditions. 

III. The following are the professional services included in the ordinary charge of 
6 per cent, viz.: — ^The requisite preliminary sketch drawings or studies, r^^ar 
and complete contract drawings and specifications and working drawings. One set 
of tracings on tracing cloth for all scale drawings, up to J inch to the foot, and 
suitable strong paper for working drawings, and copy of specification, written or 
printed upon firm paper, for the use only of contractors. General personal supervision 
and issuing progress certificates, with verbal and written instructions for execution 
of the works (exclusive of salary of clerk of works). Examining and passing 
general accounts. Preparing and issuing final certificates. 

(a) If an accurate and detailed estimate be required by the employer a special 
charge shall be made for same, but no additional remuneration shall be 
due for making approximate estimates based on the cubing system. 

(6) Personal supervision shall consist of such occasional visits as the architect 
shall deem necessary to ensure the conformity of the building to the 
design indicated by the drawings and specifications. The architect does 
not undertake to exercise the close supervision of a clerk of works, nor 
can he be held accountable for the inability^ of mechanics to conform Ui 
the standard of workmanship called for by the drawings and specifications, 
or the honesty of the contractors or those in their employ. 

(c) On all buildings it is to the advantage of the employer and benefit of the 

structure that a skilled clerk of works be employed in addition to the 
ordinary supervision of the architect, the remuneration for such ofiEice to 
be paid by the employer, and in all cases irrespective of and in addition 
to any fee, commission, or renumeration due to the architect. And the 
appointment, control, and dismissal of such clerk of works shall be 
absolutely with the architect, he in all respects being his ofiicer and the 
medium through which the orders of the architect are conveyed to the 
builder. It shall not be competent for the employer to give any 
instructions to the clerk of works, contractor, or workmen (9M 
clause zxxii.) 

(d) When the proprietor by letter desires it, the architect shall be at liberty to 

enter into a special written agreement for services and remuneration, etc.yior 
a fixed sum, which shall not be less than the amount that would he 

* By this, the Institute defiires to protect the profemion from having thruat nponitany workmiQ 
unflkilled in his craft. The architect is, however, bound to do everything in his powq^ to ensure tbs 
employment of men thoroughly skilled in the work they may be engaged upon. 
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represented under the regular commission for the class of services hq, j, 

required, travelling and incidental expenses as hereinbefore set forth or 

taken into the above named agreement. 

IV. In works of small value, up to £500 in amount, the architect's charge 
or commission shall be by time or by an ascending scale. 

V. When several similar but distinct buildings are erected at the same time, on 
adjoining sites, from a single specification, and one set of drawings, and under one 
contract, the commission of 5 per cent, shall be charged on the cost of one such 
building, and a less commission, down to 3) per cent., may be charged upon the cost 
of each of the others. 

VI. When any work is carried out by day labour under a cl6rk of works or 
working foreman, the minimum commission shall be 7 per cent, or at a higher rate 
by special arrangement. And when work is so carried out the architect shall in 
no way be held responsible for any of the risk or liabilty attached to the office 
of builder, the proprietor in all such cases taking upon himself all risks, liabilities, and 
responsibilities attached to the said office of builder. Employers' attention is 
directed to the " Employers Liability Act." 

VII. The arcliitect shall in all cases base his commission, fees, or remuneration 
upon the entire cost of the building as if executed under a contract and of new 
materials, including all fixtures necessary to render it fit for occupation ; and he is 
further entitled to additional remuneration for furniture, machinery, or other articles 
designed, treated for, or purchased by him. A commission of 2^ per cent, shall be 
charged upon works originally included but subsequently omitted in execution. 
If any material or work used in the construction of the building be already upon 
the ground, be possessed by, or come into possession of the employer, the market 
value of such shall be ascertained by the architect and added to the actual cost of 
the works before his commission is computed. 

VIII. The architect shall be entitled during the progress of the work to payment 
on account : — 

(a) At the rate of 5 per cent, conunission on the instalments paid to the builder, 

or as under (6) if the arcliitect elects, and which is the mode recommended 
by the Institute. 

(b) To 2^ per cent, when the general contract drawings and specifications 

are all complete and sufficient for safe tendering, whether the work proceeds 
or not. And a further J per cent, shall become due after tenders have 
been procured in accordance with instructions of the employer. 

And on completion of all detail and working drawings, tliree-fourths 
of the whole conunission shall become due, whether the work proceeds or 
not. The remaining 1^ per cent, for supervision shall become due as the 
work progresses and as the architect may choose to apply for it. 
{c) And, where the execution of a portion of the whole design, which has already 
been worked out by the architect, has been deferred, a sum equal to 1^ 
per cent on estimated cost of such portion for supervising said deferred 
portion shall be deducted from the arcliitect's full commission upon such 
deferred portion, and the architect shall, when the work proceeds, be 
entitled to render supervising service to complete his design thus deferred ; 
but if he be debarred from rendering such service, through no fault or 
disability of his own, then lie shall be entitled to his full commission upon 
such deferred portion. And, if any material alterations in the drawings 

II. FF 
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Y%x% t. ^^^ BpecificatioiiB are caused to be made for carrying out such deferred 

portion, an additional charge in proportion to the work so caused shall be 
made, 
(r/) Until an actual estimate under clause iii. (sub-section a.) has been made, or 
tenders are received, the charges shall be based on the probable cost of 
the works completed, and payments are to be made and received as 
instalments upon the entire commission. 

IX. The above chargeH do not cover professional services in connection with 
negotiations for site, in surveying it and taking levels, in making surveys and plans 
of buildings to be altered, in arrangements respecting party walls or rights of light, 
nor services incidental to arrangements consequent upon the failure of builders \irhii8t 
carrying out work, or in canes of subsequent litigation ; but in all such services the 
time or expense involved thereby shall be charge<l 

X. If the employer, after he has agreed to a design, should cause material 
alterations to be made in the contract drawings, whether before or after the contract 
is prepared, an additional charge shall be made, in proportion to the work done, unless 
such alterations are rendered necessary by an excess in cost of 15 per cent in the 
builder's tender beyond the arclutect*s approximate estimate, submitted in writing to 
the employer. 

XI. If the architect has drawn out the approved design with plans, elevations, 
sections, and specitications all complete for a contract, and the works are not proceeded 
with, the minimum charge shall be 2^ per cent, commission on estimated cost, with 
such additional higher percentage for each further advanced stage of his w'ork as 
hereinbefore provided (jsee clause i. & viii., sub-section 6.). If only the preliminary 
sketch drawings are prepared, then the charges shall be 1^ per cent^ And if a 
preliminary specification or descriptive specification or report be required, a further 
\ per cent^ to be added If an estimate is required (see clause iii. sub. a.). 

XII. Building operations having been commenced, or the contract having been 
signed and then f lurtlicr proceedings stopped by any verbal or written order of or by 
any act whatever of the employer, the whole of the commission shall be due to the 
architect. The architect, however, shall be at liberty in the latter case to make such 
rebate on the above charges as may seem fair and reasonable to him. 

XIII. For works in the alteration or remodelling and enlarging premises, either 
modern or old, a minimum charge of 7 per cent, shall be made, ranging to a higher 
charge on acccunt of the difficulties and trouble involved ; except in cases of 
completing a portion of a design already worked out by the architect {$ee clause viiL 
sub-section c). 

XIV. The cost of any extra tracings or copies of the specification required by the 
builder (beyond the set referred to in clause iii.) shall be paid to the architect by 
the employer, the architect charging for his draughtsman's time and materials only. 
All such like service that may be required by the builder must be applied for in 
writing direct to the architect, who, on the completion of each service, shall give to 
the builder a written statement of the cost of same, while the builder shall in 
rendering his final account give credit to the employer for any money thus becoming 
due to the architect ; or otherwise he, the architect, shall deduct same from the 
amount of final certificate {bu clause xvii.). 

XV. Duty stamps, and all advertising expenses, to be charged to the employer 
in addition to any fee or commission due or becoming due. 
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XVI. When an architect supplies builders with quantities, on which to form hq^ g, 
tenders for executing his designs, he must do so with the written concurrence of the 
employer ;® the architect shall be paid by the employer, and not by the 
builder {see clause xvii.), the cost of such additional service not being included in 

his conrniission. 

XVII. All payments alluded to in this document shall be made by the employer 
to the architect, who shall not receive any commission or payment of any kind from 
the builder, or from any tradesman in respect of goods or materials suppHed or works 
executed under his direction, or at his instigation. Any such payment or commission 
is absolutely forbidden by the memorandum and articles of association of the 
Institute, 

XVIII. Should the employer interfere with any of the duties of the architect, 
or those of the clerk of works, or of the contractor, or any workman engaged on the 
works, the architect shall be relieved of all blame or responsibility arising out of or 
consequent thereby, and it shall be tlie duty of the architect to draw the employer's 
attention to such an act by registered letter, quoting this clause, with clause iii. 
(sub-section c.) in full. 

XIX. In respect of the ownership of drawings and specifications or any copy 
thereof it is to be distinctly understood that the architect is paid for their use only, 
and for the purpose for which they were specially prepared. All such documents 
being instruments of service shall remain his property, and must be delivered up to 
the architect before issuing the final certificate, and where no certificate is required 
to be given then on completion of the work for which they were prepared. Such 
copies of the drawings as may be required by the employer to be kept by him for 
reference as to drainage, and such underground work, or other hidden construction 
etc., shall, upon the written request of the employer, be forthwith supplied by the 
architect, who shall charge only for his draughtsman's time and material. 

XX. The architect shall be at liberty to vary, alter, and amend the details of his 
design, to detennine in all constructive emergencies, order any necessary changes, and 
define the true intent and meaning of the drawings and specifications, f 

XXI. The charge per day made by architects shall depend upon their 
professional position, the minimum charge being three guineas per day of five hours, 
or one guinea per hour for any portion of a day not exceeding three hours. 

XXII. For arbitration attendance the minimum charge per hour shall be £2 2s. 
This is exclusive of any services rendered under clause i. (sub-section d.), and 
clause xxiii. 

XXIII. For time and services rendered in giving or in qualifying to give evidence, 
or assisting in any case in any court of law or on any arbitration, and for time 
occupied in going to and from and attending said courts, or such arbitration, the 
charges to be according to clause xxi. Reports, valuations, and measurements, 
thereby rendered necessary, shall be specially charged for in accordance with the 
character and extent of service involved. 

* There ie danger of twA.iring the bills of qnantltiee put of the contract. No reference most be made 
to the bill of quantitleB in conjunction with plans and spedflcations. Flans and specifications only to 
be referred to as part of any contract. 

t The architect's power to increase cost of work is provided for in the terms and conditions of 
contract. 



462 PROFESSIONAL PRACTICE AND CHARGES. 

^^^' SPECIAL NOTICE. 

XXIV. In all cases where building committees or corporate bodies become 
employers, or where the services are to extend over one year, the law requires an 
architect to have a written contract either for a fixed remuneration or a commission. 
Corporate Ixxlies can express an intention or make a contract only by a deed or 
wTiting, under their common seal. 

(a) It is no part of the architect's duty to prepare the legal documents pertaining^ 
to the contract. This is the w^ork of the employer's solicitor. If 
performed by the architect, he should have wTitten authority from the 
employer, and if so authorized he thereby becomes exempt from the 
consequences of any legal error or responsibility, not caused by negligence, 
connected with the framing of such document. 

(h) Full profesRional services are in all cases considered as retained from the 
commencement, unless the employer, in writing, stipulates otherwise at 
first. 

(r) Any member neglecting to hand this document to his employer at the 
earlicKt opportunity will thereby retard tlie object of the Institute, viz., to 
maintain the practice of the profession upon a uniform and equitable 
basis. 

(f/) Any member who shall vaiy, change, take from, or add any expression to 
any part of this document, or write any explanation or note tliereon by 
his own authority, will thereby subject himself to the censure of the 
council. 

(«) With the desire of helping to improve and maintain good relationsliip between 
the public and the profession of arcliitects, the council of the Institute 
MriU always be prepared to advise by letter, free of any charge whatever, 
in adjusting misunderstandings that may arise between an employer and 
any member of the Institute. 

(/) The council would recommend the employer to acknowledge in writing the 
receipt of this docmnent from his architect agreeing to its terms and 
conditions in such language as will constitute a contract for the architect's 
services. By so doing the employers will help the Institute to render 
better assistance in adjusting any misunderstanding. 

{(f) It shall be the duty of members to have clause iii., and its sub-sections b and 
c, and clauses xiv., xvi., xviii., xix., and xx., to appear in full in 
their terms and conditions of contract, and in the general instnictitm 
sections of their specification. 

By authority of the Institute. 

J. HORBURY HUNT, President 
J. J. DAVEY, 



f ^a». Secretaries. 



J. B. BARLOW 

August 12th, 1890, 
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HYDE'S SCALE OF SURVEYORS' FEES.— No. 4 



Fo 4. 



A nioimt 


Fee. 


Amoant 


Fee. 


Amount 


V^k^k 


of Valuation. 


of Yaluation. 


of Valuation. 


Fee. 


£ 


Goincan. 


e 


Guineas. 


£ 


Guinenft 


100 


5 


3,000 


28 


6,800 


47 


200 


7 


3,200 


29 


7,000 


48 


300 


9 


3,400 


30 


7,200 


49 


400 


11 


3,600 


31 


7,400 


50 


500 


13 


3,800 


32 


7,600 


51 


600 


14 


4,000 


33 


7,«00 


52 


700 


If) 


4,200 


34 


«,000 


53 


800 


16 


4,400 


35 


8,200 


54 


900 


17 


4,600 


36 


8,400 


55 


1,000 


18 


4,800 


37 


8,600 


56 


1,200 


19 


6,000 


38 


8,800 


57 


1.400 


20 


6,200 


39 


9,000 


58 


1,000 


21 


5,400 


40 


9,200 


59 


1>800 


22 


5,600 


41 


9,400 


60 


2,000 


23 


5,800 


42 


9,600 


61 


2,200 


24 


6,000 


43 


9,800 


62 


2,400 


25 


6,200 


44 


10,000 


63 


2,600 


2f> 


6,400 


45 


11,000 


68 


2,800 


27 


6,600 


46 


12,000 


73 



Tlie fee is exclusive of the charges for attendance and expenses. 



As to the legality of this scale, see ante, rol. 1, chap, ii., p. 00. 
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|n i\z pig^ Cottxt of Inittct. 
Court of Appeal. 

Before Lord Eshrr, M.R., and Lopes and Biqby, L.JJ. 
LLOYD BROS. v. MILWARD. 

Contract for Building Houses — Construction of Arbitration and 

Certificate Clauses. 

The oonBtructJon to be placed on daiUM limilar to daoaes 18 and 20 of the oonditiona agreed to 
between the London Boildera* Aoeociatlon and the Royal Institute of BritUh Architecta is that if 
diaputee have arisen before the architect'e oertlflcate, under clause 18, is given, it is not final and 
cnnclusive, but otherwiae it ia. 

This was an appeal by the defendant from the judgment of Lawrance, J., in 
favour of the plaintiffs, at the trial of the action witliout a jury, at Swansea. 

The action was brought by the plaintiffs, who were builders, to recover from the 
defendant, the building owner, the balance of the price of work and materials alleged 
to lie due under a contract dated January 9th, 1893, for rebuilding certain houses and 
premises at Swansea. 

The agreement, which w^as based on the form agreed to between the London 
Builders* Association and the Royal Institute of British Architects, (<>) contained the 
following clauses : — 

(SO.) A oertiflcate of the architect, or an award of the referee hereinafter referred to, aa the caae maybe, 
ahowing the final balance, due or payable to the contractor, ia to be condnaiye evidence of the wcn-ks 
having been duly completed, and that the contractor ia entitled to receive payment of the final balance, 
but without prejudice to the liability of the contractor under the proviaiona of dauae No. 12. 

(S2.) Provided alwaya that In caae any question, diapnte, or difference shall ariae between the proprietor, 
or the architect on hia behalf, and the contractor as to what additiona, if any, ought in fairness to 
be made to the amount of the contract l^ reaaon of the worka being delayed through no fault of the 
contractor, or by reaaon or on account of any directiona or requisitions of the ardiitect involving 
increaaed cost to the contractor beyond the cost properly attending the carrying out the contract 
according to the true intent and meaning of the signed diawinga and specification, or as to the works 
having l)een duly completed, or as to the construction of these presents, or as to any other matter or thing 
srifling under or out of this contract except as to mattera left during the progreas of the works to the 
Role decision or requisition of the architect under clauses Nos. 2, 10, and 11, or in caae the contractor 
nhall ))e diasatisfled with any certificate of the architect under clause No. 8, or under the proviso in 
clause No. 10, or in caae he shall withhold or not give any certificate to which the contractor mi^ be 
entitled, then such question, dispute, or difference, or such certificate, or the value or matter which 
should be certified, as the case may be, is to be from time time referred to the arbitration and final 
flecision of architect, or in the event of his death or unwillingness to actt 

then of architect, and in the event of his death or unwillingness to act, 

then of an architect, being a fellow of the Royal Institute of British Architects, to be appointed on the 
request of either party by the President for the time being of such Institute, and the award of such 
referee is to be equivalent to a certificate of the architect, and the contractor is to be paid accordingly. 
Such award or certificate may be made a rule of Her Mi^esty's High Ck>urt of Justice of any Court of 
Record in Bngland. The cost of the arbitration and award shall be in discretion of the arbitration. 

It appeared that the architect had, on June 14th, 1894, given a certificate showing 
the final balance due or payable to the contractor, but that prior to the signing of 
such certificate disputes had, to the knowledge of the architect and the parties, arisen 
between the plaintiffs and the defendant as to whether the works had been duly 

(a) Printed asl* ToL 2, p, 866, 
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completed, and as to whether certain extras had been properly ordered and authorised^ igg^, 
and properly charged for. Feb^ 26. 

Lawrance, J., was of opinion tliat the certificate of the architect was final and April 9. 
conclusive as to the work having been duly completed, and that the plaintiffs were 
entitled to receive payment of the final balance, and gave judgment for the 
plaintiffs. 

The defendant appealed. 

A. Thomas, Q.C., and Benson, for the plaintiffs, contended that clauses 20 and 22 of 
the agreement must he read together, and that upon the true construction of those 
clauses the architect had no power, when disputes had arisen beforehand, to give a 
certificate ; that such certificate was null and void, and that the matter must be 
referred to the arbitrator under clause 22. They referred to Clemence v. Clarke 
(lloscoe's Digest of Building Cases, 3rd ed., p. 141 ; reported also ante, vol. ii., 
p. 207.), and pointed out that there no disputes had arisen beforehand. 

Bowen Rowlands, Q.C., and Meager, for the plaintiffs, referred to " Hudson on 
Building Contracts" (1st ed.), p. 517, sect. 3 (6), and in re an arbitration between 
Ilohemollern Actien Geaelhchaft and City of London CofUract Corporation (1886), 
2 Times, Law Reports, 470, reported also ante vol. ii., p. 17. 

Judgment was reserved. 

Lord Esher, M.R. ; In this case the action is brought by a firm of 
builders to recover from the building owner the balance of the price of 
certain works executed imder a contract between them. The plaintiffs 
allege that they have duly executed the works, and obtained under 
clause 20 of the contract the architect's certificate, and they contend 
that such certificate is conclusive evidence of the work having been 
completed, and that they are entitled to receive payment of the final 
balance. It is obvious that, imless there is something to prevent the 
application of clause 20, the plaintiffs are right, and are entitled to 
succeed in the action. But the defendant relies upon the provisions of 
clause 22 of the contract. He alleges that a dispute had arisen between 
him and the plaintiffs, and he contends that as soon as this dispute had 
arisen, and was known to both parties and to the architect, the power of 
the architect to give a certificate was gone by virtue of clause 22, and 
the dispute must be settled under the provisions of that clause by an 
arbitrator. I must say that at first I had a difficulty in reconciling the 
two clauses, but upon consideration I have come to the conclusion that 
they can be reconciled and read together, and that the contention of the 
defendant is right. I think that clause 22 is in the nature of a proviso 
upon clause 20, so that if the conditions contemplated by clause 22 arise 
before the architect has given his final certificate his power to give it is 
taken away. In my opinion the facts of the present case brought it 
within clause 22, and consequently the architect had no power to give 
the certificate upon which the plaintiffs rely. I think, therefore, that 
the appeal must be allowed and the judgment for the plaintiffs set aside. 
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laos. Lopes, L. J. : For some time I thought that this case was governed 

April > . by clause 20 of the agreement between the parties, but on consideration 
I have come to the conclusion that clauses 20 and 22 must be read 
together. It is important to bear in mind that here there were disputes 
in existence before tlie giving of the final certificate of the architect, 
which were known to him, and that he, knowing of those disputes, gave 
the certificate. It seems to me that the words in clause 20 " or an 
award of tlie referee hereinafter referred to " show that in certain 
circumstances an award of the referee may override or be substituted for 
the certificate of the architect In my judgment in certain cases, as 
where disputes have arisen, clause 22 overrides and controls what 
otherwise would be the effect of clause 20. The result is that the 
certificate of the architect is final, if there are no disputes ; if there are, 
the award of the referee is to take its place and be substituted for it. 
In the latter case, the award of the referee is to be equivalent to the 
certificate of the architect 

EiGBY, L.J. : I am of the same opinion. Upon the construction of 
clauses 20 and 22 it was, in my judgment, the intention of the parties 
that, with the exception of the cases particularly mentioned in clause 22, 
every dispute that might arise should be referred not to the architect 
but to the special referee mentioned in that clause. The excepted 
mattera are described as " matters left duiing the progress of the works 
to the sole decision or requisition of the architect under clauses No& 2, 
10, and 11." The architect has nothing to do with disputes on final 
cfmipletion of the works. In the present case disputes had arisen and 
were known to the architect and the opposite party and, therefore, in 
my judgment the jurisdiction of the architect to make a final certificate 
was thereby ousted, and the dispute fell to be determined by tlie special 
referee. In my judgment the final certificate actually given was, under 
the circumstances, ultra rircif, and of no effect, and the judgment entered 
for the plaintiffs should be set aside. 

Appeal allowed. 

Field, Itoscoe & Co., for Collins & Wood, Swansea, solicitors for 
plaintiffs. 

W. Erobinson Smith, Swansea, solicitor for defendant. 

[Tliis report was made and kindly furnished to the author by Mr. G-. 
Humphreys, barrister-at-law, Foimtains Court, Temple.] 
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Abandonment, proviaions in case of, 348-351. 

Acceptance, 399, 400. 

Access to works, architect to have, 387, 412. 

by contractor, 288, 289. 

employer to have, 389, 399. 

Accidents, builder to be responsible for, 292 (33), 367, 372. 

compensation for, 293 (34). 

precautions to be taken against, 292 (33), 398. 

prevention of, 292-294. 

Accounts, rendering, 307-3U9. 
Act of Parliament See Statutes. 
Acquiring land, under statutes, 286 (6). 
Acquiescence, proviso against, 311 (78). 
Actions, power to compromise, 343, 398. 
Additional drawings, 393. 
Additions. See Extras. 
Adjoining owners, notice to, 300. 

property, damage to, 293 (32). 

shoring, 293 (32). 

Adjustment of actual cost with pro%'i8ional sums, 372. 
Advances on account of plant, 319 (98), 320 (99), 367. 

conditions as to, 313. 

decision of architect as to, 312 (86). 

not to be evidence of approval, 312 (84). 

on account of materials, 320. 

on alterations, 319. 

on extras, 319 

Advertisements, for tenders, form of, 269. 

on hoardings, 293, note («). 

Agent, 366, 371, 372, 376, 383. 

of builder on the works, 329, 366, 383, 403. 

Alterations, advances on, 319. 

clauses providing for, 305, 387. 

not to vitiate the contract, 311 (77). 

order for, 307 (68). 

production of, 309 (71). 

power to make 305, 392. 

price of, 392. 

valuation of, 393. 



Antiquities, clause for preserving, 342 (164). 
Appliiances. See Plant. 
Approval, conditions as to, 327, 328. 
vesting or lien not to involve, 343. 



Note. — Thrjtguret in hraeket* refer to the numben of elaunef. 
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Arbitntioiii clauBes as to, 356-369. 

orders of reference to, 441, 442. 

Architect to have access to works, 387. 

and employer, agreement between, 423, 426, 427. 

approval by, 327. 

cancellation of certificate by, 355 (191). 

certificate, form of, 427. 

change of, provision for, 284. 

charges acccording to American Institute, 446. 

chargOH according to New South Wales Rules, 447. 

chargi« according to KI.B.A., 44 3 -44 5. 

contract with, forms* 423-427. 

definition of, 284, 285, 286. 

delegation of duties, 354 (187). 

discretionary use of powers, 356 (192). 

duration of powers, 355 (190). 

— — fetis 443 

'in New South Wales, 447-462. 

letter of terms, 427. 

limitation of powers, 346 (176). 

settlement of differences by, 362-356. 

substitute for, 284, 285, 355 (189). 

• superintendence by, 284-286. 

valuation of extras by, 309 (72). 

Artificer's work, contract to execute, 379. 

Artificers. See Woekmbn. 

Assignment by builder forbidden, 283, 365, 371, 376, 382, 394. 

notice of, 422. 

of retention moneys by builder, 412, 421. 

power to forbid, 365, 371, 376, 382. 

Assistant engineer, powers given to, 285, 327, 398. 
Association of builders, conditions of, 385-391. 



Bod work, 310 (76), 396, 397. 

provision for replacing, 375, 381. 

Bankruptcy, provisions as to, 347, 348, 365, 373, 378, 389, 400. 
Bench marks, engineer may fumiah, 290 (26). 
Best. Ste Wokkmansiiip and Materials. 
Bills of quantities, 402. 

priced, 402 (40). 

Bills for work, sending in, 377, 378, 383, 384, 

penalty for delay in sending in, 377, 378, 383, 384. 

• power to employer to make out, 378, 384. 

Bond with sureties, 408. 

undertaking to execute, 272, 273, 379 (1). 

Bonus for expedition, 340, 

Bribe, penalty for giving, 326 (121), 361, 373, 378, 394. 

Bridge ways, builder to provide, 293 (32). 

Builder. ' See Contractor. 

Builders' Association, conditions of, 385-391. 

Buildings, damage to, 381. 

Building owner. See Employer. 

agreement for Country, 429. 

for London, 435. 

contract, short form, 274. 

without architect, 404. 

Bye-laws, compliance with, 297 (47), 384, 395, 404. 



Care of works, 292 (32). 
Cavities, filling in, 401. 

in site, builder to fill up, 295 (40). 

Certificate, cancellation of, 355. 
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Certificate, classes of, 314 (90). 

final, 314 (89), 316, 347 (178). 

for advances, 312 (84), 313 (86), (87), 314 (90). 

for extras, 309 (72). 

for payment, 315. 

for retention moneys, 313 (88), 314 (89). 

forms, 427. 

interim, 389, 390. 

of satisi^tion, 315. 

of Bulwtantial completion, 316. 

of completion, 399. 

progress, 315, 389, 390. 

rectifying, 366 (191). 

satisfaction, as to, 316. 

when not to be conclusive, 316, 333. 

Cess-pits, filling up, 296 (40). 

Charges, architect s, scale sanctioned by American Institute, 446. 

R.I.B.A., 443-446. 

in N.8. Wales, 447-462. 

surveyor's, Ryde's scale, 463. 

Civilian labour, employment by War Office, 683. 

Clearing site by builder, 288. 

Clerk of the works, approval by, 328. 

defined, 285. 

lock-up office for, 291. 

Coins, if dug up to be handed to architect, 401. 
Commencement of works, 288-290. 
Commission. See Bribb. 

not to be given, 327. 

Compensation for damage to neighbouring property, 293 (32), (33). And See Dramaob. 

persons, 293 (32), (33). 

power of employer to pay, 343. 

Completion, certificate of, 339. 

forfeiture after, 348. 

penalty for delay in, 401 (36). 

requirements as to, 347, 372, 399. 

substantial, 816. 

time for, 389, 399. 

Composition with creditors. See Bankruptcy. 

Compromising suits, power of employer as to, 343, 39S, 403. 

Concurrent contracts, power to make, as to works not specified, 677 (17), 582 (23), 683. 

Conformity to drawings, etc., 302 (66). 

Continued liability, 400. 

Contract, clauses defining what is included in, 363, 369, 392. 

price, what indud^in, 306 (64). 

Contractor, definition of, 282 (3). 

liabiUties of, 294 (35). 

obligations of, 292, 293. 

Controversies. .See Diffekbmces. 

Covering in work, notice to be given before, 324 (110), 335 (146), 365 (12), 376, 382. 

down, 339. 

up work, 335 (147). 

Curiosities, 341, 401. 

Daily returns. See Rbturns. 

Damage to employer's property by builder, 366 (19), 372, 375, 381, 395, 404. 

making good, 293, 396. 

power to deduct from contract price, 3^6. 

to neighbouring property, 293, 398. 

to property, builder to make good, 372, 381, 395, 404. 

Day work, clauses as to, 307 f69J, 309 (70), 387. 
Day sheets, clause as to, 309 (71). 
Deductions, 310, 378, 380. And see Omissions. 

NoTB.— rA«.^^fv« in braektti ttftr to the numben qfelauM$, 
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Deductions, not to vitiste oontrmct, 311 (77). 

of penalties from contract price, 341 (161). 

power for employer as to, 310, 378, 380, 405. 

Defamt by employer, provision as to, 390. 
Defects, builder responsible for, 301 (55), 398, 399. 

notice to rectify, 301 (55), 427. 

subsequently ajpnearing, agreement to remedy, 301 (55), 388. 

to be remediecf during progress, 301, 400. 

wilful, proTiso as to, 301. 

DofectiTO work, 397. 

Delay, fines for, 339-341, 400 (34). 

Delivery of works, 399, 400. 

provisional, 399. 

Designs, conformity to, 374, 380. 
Deviations forbiddrai, 887. 

except by written oiders, 392. 

not to vitiate contract, 311 (77). 

power for employer to order, 364 (7), 369, 375, 392. 

Differences, provisions for preventing, 352-356, 365, 371, 378, 391, 

appeal against strictness of emmoyer's agent, 384. 

Dimennions, stipulations as to, 304 (62). 

DiHcrepancics, between drawings and spedflcation, 304 (60), 392. 

power of engineer to decide upon, 304 (60). 

Dismissal, architect to have power to, 387, 405. 

of contractor, 365. 

of workmen and agents, 375, 381, 387. 

Disputes, prevention of. See Diffe&bncbs. 
Documents, forming the contract, definition, 282. 
Drainage, provision as to, 396. 
Drains, keeping open, 297 (45). 
Drawings, additional, 308 (56), 393. 

builder to return, 401, 402, 408. 

contract, to be kept by architect or engineer, 303 (57). 

conformity to, 302 (56), 364 (5). 

copies to be furnished, 303 (57), 386. 

deviations from, forbidden, 406. 

discrepancies in, 304. 

discrepancies between and spedflcation, 304 (60) 

omisBions from, 304 (6). 

— provisions for obvious omissions from, 364. 

return of, 401 (39). 

supply of copies of, 303 (59). 

supply of, by contractor, 303 (59), 



Easements, contractor not to interfere with, 293 (32). 
Electric works, contractor rcs(X)nsiblo for injury, 293 (32). 
Employer, liabilities of, 343-347. 

cori)orate, 346 (173). 

definition of, 282. 

duration of powers of, 355 (190). 

limitation of liability of, 344. 

materials, supply of by, 366. 

occupation of site by, 346 (177). 

pa3rment, default of, in, 380. 

powers of, to do work, 343-347, 366 (18), 377 (18). 

reservation of rights of, 345. 

Employer's Liability Acts, 345. 
Engineer, 423. See ARCHrrEcr. 

assistant, 286. 

authority of, limited, 346. 

and employer, agreement between, 423, 426, 427. 

certificate, form of, 428, 

definition of, 284, 285, 286. 
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Engineer, powers of, 285, 286, 392 (3). 

resident, 286, 286. 

status of, 286 (a). 

settlement of diiferenoes by, 352-356. 

Entire contract, 274-276. 

Entrances to works, limitation of, 288, 289. 

Examination of work, 397. 

Execution of works, power to direct order of, 369 (4). 

Expedition, provision for, 338 (153), 396. 

bonus for, 340. 

Explanation of contract, power of engineer as to, 392. 

Extent of contract, dauses defining, 363 (1), 369 (1), 374, 376 (14), 382 (19), 384 

(33), 385 (1), 392. ^ ' 

Extension of time, 394, 399. See Time. 
Extras, advances on, 319 (97). 

and variations, 305. 

claiming for, 306 (67), 364 (6), 370 (6). 

conditions precedent to claims for, 305-310. 

ordering of, 305-310, 377, 401. 

• orders in writing for, 307 (68), 392, 393. 

price of, 310 (73). 

previous notice of intention to claim for, 306 (67). 

valuation of, 309 (72) 387. 

Fair wages. See Wages. 

Fees of architects, contracts as to, 423-427. 

power of employer to pay and recover from contractor, 343 (170). 

uability imposed on contractor, 395. 

scales of, 443-452. 

Fencing, contractor to make, 293 (32), 396. 

line of railway, 295. 

Filling in holes, 391. 

Final balance. See Gebtificatb. 

certificate, 390. 

Fines for delay in completion, 365 (9), 370 (7). 
Fire, risk of, thrown on builder, 367, 372, 388. 
Fittings, employer empowered to buy or supply, 377. 
Fixtures, receipt by contractor for, 381. 
Foreman, to be kept on works, 329. And tee Aoemt. 
Forfeiture of contract, provisions as to, 348-351. 

after completion, 348 (181). 

bribes, on account of, 368, 373, 378, 394. 

for inferior work, 396, 397. 

for insufficient progress, 365, 370, 371, 374, 375. 

notice of, 427. 

on bankruptcy, 347 (180), 365, 366, 373, 378, 389, 400. 

penalties due after, 351 (184). 

sums due after, 350 (183). 

valuation at date of, 350 (182). 

Formal contract, provisions for executing, 272. 
Fossils, provisions as to property in, 401. 
Foundations, laying of, 365 (11). 

bad foundations, 397 (23). 

Fraud, contractor's liability for, 357 (188). 

Oas companies, builder to give notice to, 395. 

contractor responsible for injury to, 293 (32). 

employment of, to do work within contract, 383. 

Qatokeepcrs, contractor to provide, 293 (32). 

Glass, provision as to care and cleaning, 370 (15), 381 (13). 

Gratuities not to be given, 327, 368. 

power to forfeit contract for, 327, 368, 373, 378. 
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Qratnitiee, penalb^ lor giving, 327, 373, 378. 

Qnanntee. See Surbtt. 

^- — by employer of advanoee, 410. 

by endorsement, 409. 

— — to contractor's bankers, 410-412. 

Hiring agreement, of plant, 423. 

Highways, contractor reenonsible for injury to, 293 (32). 

H<Murdings, builder to make, 396. 

contractor liable for, 293 (32). 

notices aa to, 396. 

House, contract to build, 276. 

Hydraulic works, contractor responsible for injury to, 293 (32). 

Indemnity by builder to employer and his architect against damage to neighbour's 

property, 300 (64), 396, 398, 399. 
Indispoisably necessary works, 364. 
Inferior work, deductions for, 310 (76), 332. 

materials, remedies in case of, 330, 331, 332. 

Injury. See Damaob. 

Insolvency . See Bankruptcy . 

Inspection of work, 366, 369, 377, 383, 393. 

cutting into work for, 397. 

Inspectors, clause as to, 286. 

Institute of British Architects, scale sanctioned by, 443, 446. 

Instructions, provision for adcUtional, 393. 

Insurance, clauses as to, 299, 367 (21), 372 (16), (16), 376 (14), 388 (12). 

Interest, provisions as to, 326, 390. 

Interim certificate, 389, 390. 

Invitation to tender, 269. 

Invoices of materials to be produced, 336, 381. 

Labour, employer may provide, 383. 

material, plant, &c., included, 3G9. ^ 

Labourers. See Workmen. 

Land, access by contractor to, 288, 289. 

for temporary works, 291 (30). 

Levelling, 401. 
Levels, taking, 396. 

contractor to take risk of, 271, 289. 

liiability, duration of contractor's, 400. 

limitation on employer's, 391. 

Lien, proviso, giving builder, 326 (117). 

^employer to have, 406. 

proviso, giving employer, 342. 

Lighting, contractor to provide for, 293 (32), 396. 

Liquidation. See Bankruptcy. 

Lloyd's bonds, payment in, 322. 

Lock-out. See Strike. 

London County Council, form of contract used by, 391-404. 

Lump sum, contract to do work, for, 362-368. 

Maintenance of the works, 301 (66), 388, 398. 
Materials, advances on account of, 320, 321. 

bad, to be removed, 331, 371, 387. 

contractor, penalty on, for not removing, 331, 397. 

delivery and stacking, 376, 381. 

delivery for trial and inspection, 333, 371. 

employer's Uon on, 342. 

failure to provide, 370, 371. 
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Materials, inferior, substitntion of, 331, 387, 388, 396. 

inspection of, 334, 367, 393. 

insufficient, 330 (133). 

invoices to be produced, 335, 381. 

labour, plant, &c., included, 369. 

old, to be employer's property, 366, 367. 

on site, proviso, 341 (168). 

property in, 341-343. 

penalty for not supplying, 380. 

plant, &c., included in contract, 343. 

power for employer to supply, 366, 377. 

quality of, 328 (127), 364 (4), 369 (2), 380, 382. 

removal of, 343, 347, 387. 

sorting, 333. 

supply by builder, 393, 404, 405. 

supply by employer, 342 (165). 

testing, 333, 334. 

vested in employer, 342, 166, 363 (3), 364, 387. 

weighing, 333, 334. 

Measured work, clause as to, 307 (69). 

Measurement, assistance in, by builder, 367, 377, 383, 384. 

contractor to assist in, 324 (112). 

fixing time for, 384. 

local customs excluded, 382. 

notice of intention to take, 323. 

surveyor's charges for, 324. 

taking, 323 (109). 

to be net, 376, 382, 383, 395. 

works by, provisions as to, 374. 

work not to be covered before, 324. 

Member of Parliament. See Pahliament. 

Neighbouring houses, to be shored by builder, 394, 395. 

property, damage to, 292. 

to be made good, 395. 

New South Wales, professional charges in, 447. 
Nig^btwork, provisipns as to, 339. 
Non-completion, penalty for, 401. 
Notice to adjoining owners, 300 (52). 

to public authorities, 300 (53). 

to companies, 300 (53). 

to other persons, 300 (53). 

to contractor, 359. 

to be in writing, 359. 

to rectify defects and of forfeiture, 427. 

before covering work, 365. 

as to' hoarding and shoring, 395, 396. 

as to work in preparation, 334. 

at different stages of progress, 369. 

of assignment of moneys, 422. 

withdrawal of, 359. 

Nuisances, removal of by builder, 295 (38). 
responsibility of builder for, 293 (32). 

Old materials, employer's property, 366, 367. 

Omissions, ob\dous in drawings, &c, 304 (61), 364 (4), 392 (4). 

works not provided for, 364 (6). 

Opening up, for inspection, 334 (142), 397. 

Other contractors, employer empowered to employ on site, 377 (18). 

Parliament, Member of House of Commons not to be interested in Qovenunent contracts, 385. 

____^ ^ — . — ^_ — , _^ , __ . — _ ^ 
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Parties, definition of, 282, 283. 

Payment, conditiona precedent to, 311-316, 367, 389, 402 403 

at prices in schedule, 323. 

by contractor, 326. 

default of employer in, 824. 

direct to builder, 312 (80). 

during progress, 390. 

extra, stipulations as to, 306. 

lump sum, 322 (106). 

mode of, 317-326, 367, 373, 378. 

not to affect remedies of employer, 333 (138) 

out of public funds, 321 (103), 403. 

provisions for default in, 325 (114). 

subject to deductions, 312 (81). 

terms of, 317-326, 367, 373. 

time for, 311 (80). 

Penalties, 339-341. 

for assigning or underletting, 284 (6). 

for breaches of contract, 348 (181). 

in guarantee, 408, 409. 

payment not to be a release, 361. 

Periodical services, contract for, 368-375. 

Permanent way, use of by contractor, 289. 

Personal contract, contract to be, 283. 

Personal injuries, contractor liable for, 293 (32). 

Plans, copies of to be furnished, 303. 

copy of to be kept on works, 303 (58). 

discrepancies between, and drawings, 304 (60). 

disputes as to, reference of, 286 (10). 

supply of, 302, 303. 

Plant, definition of, 291 (31). 

advances on, 319. 

agreement to hire, 423. 

builder to provide, 376, 382, 386, 393, 404. 

clause defining, 291. 

for Betting out, 290 (27). 

not to be removed where it would injure work, 292 f2321 

removal, 343 (169), 347. » v ^ 

, supply of by contractor, 393. 

to bej)rovided as part of the contract, 363, 367, 376, 382, 386, 393, 404 

vested m employer till completion, 363, 394. / ' » ' '""• 

vesting of, 342. 

Police, builder to pay for, 293 (32), 294 (36). 

~ — obligations of builder as to, 293 (32). 

Possession, clause as to giWng, 346. 

- — clause as to retaking on forfeiture, 379, 400. 

Postal authorities, contractor responsible to, 293 (32) 

Preparation, work in, inspection of, 334. 

— ; notices as to, 334. 

Price, clauses regulatinff, 368, 372, 390, 392. 
- — contract, what included in, 305 (64). 
Prime cost values, 324. 

Private property, provision as to works upon, 395. 
Pnvy for workmen, builder to provide, 291. 
Profiles. See Settiko Out. 

Progress, alternative power of employer, 365, 370, 371, 374. 375, 406 

certificate, 389, 390. 

forfeiture for want of, 400. 

inspection during, 377 (19). 

insufficient, forfeiture for, 365, 370, 371, 374, 405 

rate of, 338, 364 (8), 370, 374, 401. 

regulation of, 338, 401. 

^oratd, application of schedule of prices, 368, 369. 
rrotection of employer's premises, 293 (32). 
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Protection of the public, 293 (32). 
Proving materials, 367 (22). 
Provisional sums, 324 (113). 

adjusting actual expenditure with, 372. 

Public, clause for protection of, ai^ainst building risks, 293 (32). 
Public funds, payment from, 321 (103), 403. 
Pulling down, for testing or Inspection, 406. 

Quality. See Matekials, Workmakshif. 
Quantities, how calculated, 323 (106). 

not guaranteed, 322 (105). 

priced bill to be delivered with tender, 402. 

to be verified by builder, 372, 409. 

use of, 392. 

Railway works, fencing for, 295. 

sotting out, 290. 

special clauses as .to access to site, 289, 290. 

Recovery of sums due from contractor, 403. 

Reduction of time, 336. 

Re-entry, for broach of covenant not to assign or underlet, 284. 

provisions as to, 348-350. 

References, orders for, 441, 442. 
Regulations, builder to comply with, 386. 
Reinstatement, provisions as to, 293 (34). 
Reletting, provisions as to, 400, 401. 
Removal of nuisances by builder, 295. 

of materials, 343. 

of plant, 343. 

of rubbish. See Rubbish. 

Repairs, liability of contractor for, 301 (65). 

preparator}*^ to execution of contract, 372 (20). 

builder agrees to do, 301. 

— — measuring and valuing, 372. 

Replacing bad work, 381. 

Reputtying, 372. 

Requirements of architect, 302. And see ARCHrrBcr. 

Resident engineer, clause as to, 285. 

approval by, 327, 328. 

lock-up office for, 291. 

Retaining sums due from contractor to employer, 403. 
Retention moneys, assignment of, 412-421. 

investment of, 322 (104). 

repayment of advances on plant from, 320 (99). 

Returns by builder, 366, 371, 376, 382, 393. 

of workmen, 366. 

to be signed, 393. 

Risk, builder to take, 294 (35), 367, 388. 

of materials after advances, 321 (102). 

Rods, 367, 377. See Settino Out. 

Roads, contractor liable for injury to, 372. 

Royal Institute of British Architects, charges sanctioned by, 443-445. 

Rubbish, removal of, 347, 366, 370, 372, 377, 382. 

not to be deposited in streets, 297 (46). 

Ryde's scale, 453. 

Safety of employer's premises, 293, 367. 

of works, 404. 

of public, 293 (32). 

Samples, deliveiy of, for inspection, 371. 
Sanrnlinsr. See Testing. 
Scaffolding. See Plant. 
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Schedule of prices, appUcation of, 309 (72), 368, 369, 376 (14), 377 (17), 392. 

payment on, 323. 

triennial contract on, 379. 

Seasons, allowance for in determining proper rate of progress, 370. 
Separate contracts, provision for executing on the same site, 366. 
Sewage works, provisions as to water in site, 296. 

special clauses for, 296. 

Setting out work, 289, 367, 386, 395. 

builder to provide materials for, 290 (27), 367. 

KharfS, payment in, 322. 

Shoring adjoining property, 293 (32). 

clause as to, 293 (32). 

notice before, 394, 396. 

Short form of contract, 274-276. 

sub-contract, 405. 

Signalmen, contractor to pay for, 294 (37). 
Site, access to by employer, 346. 

cavities in, filling up, 295 (40). 

clearing, obli^tion of builder as to, 288 (21). • 

delay in obtaining, 410. 

nature of, 409. 

levellinjr, 401. 

non -delivery of, 394. 

non -possession of, 399 

possession of, 286, 394. 

powerforemployer to execute other works on, 346 (177), 377 (17), 382 (23)', 383,394(13). 

risks of, 294. 

water in, pumping out, 296. 

Slinging, contractor responsible for, 293 (32). 
Sma^ jobs, provisions as to charges, 380. 
Soil not guaranteed, 372, 399. 

testing, 334 (141). 

Sorting materials, 333, 334. 
Specification, conformity to, 380. 

extent of, 392. 

interpretation of, 385, 386. 

obvious omissions from, 364. 

strictly adhered to, 364, 374. 

Speed, proper, builder to proceed with, 396. 

Spoilt bricKs. See Rubbish. 

Staking out line of railway, 290. 

Stamping, 373, 385. 

Statutes, compliance with, 297 (47), 386, 403. 

Statutory powers, work performed under, 298 (48). 

relating to buildings enumerated, 267, 268. 

Streams, keeping open, 297. 
Strikes, allowance for, 370, 374, 389, 399. 
Strutting, contractor responsible for, 293 (32). 
Sub- contract by employer, 366. 

by contractor forbidden, 365, 371, 394. 

short form of, 405-408. 

Subletting, provisions against, 283, 284, 365, 371, 376, 382, 394. 
Subsequent defects, 400. 

remedying, 301. 

Substantial completion, 346. 

Sunday work, 339. 

Superintendence for employer, clauses as to, 284-286 

Supervision by contractor, 329. 

on behalf of employer, 333, 397. 

Sureties, bond of, 408, 409. 

contractor to find, 379. 

And see Guarantke. 

Surplus soil, removal of, 295 (40). 
Surveyor, agreement with, 423. 
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Sun'eyor, fees of, Ryde*8 scale, 453. 

for measuring up, 324. 

Suspension of work, arohitect's powers, 338. 

by contractor without -employer's assent, 389 (16). 

employer's powers as to, 338, 366, 371, 398. 



Telegraphs, contractor responsible for injury to, 293 (32^. 
Telephones, contractor responsible for injury to, 293 (32). 
Tempest. See Weather. 
Templets. See SsTTiMa Out. 
Temporary works, land for, 291 (30). 

schemes for, 328. 

Tender, advertisement for, 269. 

delivery of, 269. 

examination of particulars before, 372. 

fair wages, contract to pay, 273 (a). 

formal contract, execution of, 272. 

forms of, 273, 364. 

instructions for, 269-272. 

invitation to, 269. 

schedule of prices, 271. 

supplemental work, prorided for, 272. 

sureties on, 273.* 

termination of contract, power as to, 384. 

time for sending in, 269. 

verification of quantities, 271. 

War Office forms of, 362, 368, 373, 379. 

Terminating contract, clause for, 384 (32). 

Tests, to be applied to materials, 333, 334, 367 (22), 393. 

expenses to be paid by contractor, 333. 

Timber in excavations, leaving, 292 (32). 

Time, claims by contractor not to extend, 341 (162). 

conditions as to, 335-337. 

completion within, 380 (5). 

extension, 336, 337, 369 (3), 394, 399 (31). 

of, 337. 

for beginning work, 394. 

for completion, 335, 336, 389, 399. 

powers of employer in case of delay, 370. 

provisions as to allotting, 380. 

reduction of, 336. 

to be of the essence of the contract, 365 (9), 370, 374, 375, 401. 

Tools. See Plant. 

Trade Union. See Waoks, Stkixbs. 

Traffic, pro>'isions against obstructing, 296. 

Trees on site to be property of employer, 341 (168). 

Trespass, provisions against, 394 (14), 405 (9). 

Trial holes, builder to sink, 393. 

digging, 334. 

Triennial contract, form of, 379, 385. 
Truck system forlndden, 326. 



Underletting, remedy or breach of condition against, 283. See Svblettino. 
Underpinning, contractor reeponsiUe for, 293 (32). 
Urinal for workmen, builder to provide, 291. 

Valuation of alterations, 393 (5). 

of extras, alterations, and additions, 309 (72). 

Variations, provisions for, 273, 305 (66), 387. And tee Extras, Deviations. 

Vesting, materials of, 387. 

materials, of, in employer, 363, 364. 
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Vesting materials and plant, of, 341-343. 

plant, of, till completion, 363. 

etc., clauaeeas to, 307-309. 

Vouchern for daywork, 387. And tee RsrvRxa. 
wet;kly, 393. 

Wages, fair, builder to pay, 326 (119). 
War Office, lump sum contract, 326-328. 

periodical services, lump sum contract for, 368-371. 

schedule of prices, special contract on, 371-378. 

triennial contract, 379-385. 

Watching, contractor to provide for, 293 (32), 295 (37). 
Water companies, builder to give notice to, 39.'). 

builder responsible for damage to, 293 (32). 

emploj-ment to do work within contract, 383. 

Water, keeping site free from, 296 (42) (43). 
Ways, keeping open, 296 (44). 
Weather, allowances for, 370-374. 

protecting works from, 339. 

risks of, thrown on builder; 367. 

Weekly returns. See Retukna. 

vcjuchers. See Vouch eiih. 

Weighing of materials, 367. 
Withdrawal of notices, 359. 
Workmanship, 364, 369, 374, 393, 396. . 

replacing bad, unsound, imperfect or unskilful, 375 (7), 3R1, 388. 

Workmen, additional, may be brought in by employer, 394, 395. 

change of clothes by, 372 (18). 

combinations of. oee Strikes. 

dismissal by architect for incompetency, 387. 

inferior men to be removed, 330 (132). 

— nimiber and quality, 370. 

— to be efficient, 371, 376, 381, 397. 

access by contractor to, 288, 289. 

Works, care of, 367, 376. 

definition of, 290 (28), 291 (29). 

— setting out, 289, 290. 

subject to contract, 304 (63). 

substantial execution of, 380. 

temporary, land for, 291 (30). 

— scheme for, 328. 
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